


precautionary approach, and the avoidance of adverse effects, particularly on our 

irreplaceable natural heritage. 

1.2. We understand that expert consenting panels have the option to invite further persons to 

comment under s53(3) of the FTAA, and we appreciate the opportunity extended by this panel 

to Forest & Bird.  

1.3. We have also aimed to provide these comments ahead of the deadline for comments to 

provide opportunity for the applicant’s consideration in updating consent conditions, which 

we understand they will be providing the expert consenting Panel by 2 July.   

1.4. Having now considered the substantive application we are able to provide comment on 

sediment and erosion risks, contaminated land risks, the incorporation of nature-based 

solutions, and the overall robustness of proposed consent conditions, to assist the panel in its 

decision making.  

2. Comments on substantive application 

2.1. Forest & Bird’s comments are to assist the decision making by the panel and to support 

development of improved consent conditions to address adverse effects of concern. At 

present the proposal currently defers many details until after grant of consent, and the draft 

conditions lack specificity and rigor to manage the risks associated with this uncertainty. 

2.2. Issues/Matters addressed: 

a. Sediment 

b. Contaminated land 

c. Nature based solutions 

d. Conditions 

3. Erosion and Sediment Risks  

3.1. The Maitahi Village project involves extensive earthworks, stated in the Erosion and Sediment 

Control Assessment Report (ESCAR) as approximately 67 hectares, with cut and fill volumes 

each exceeding 600,000 m³ (Application, pg 35-36). These activities, including the realignment 

of the lower Kākā Stream and reclamation of a tributary, are proposed in a sensitive 

environment. The Kākā Stream flows through the site and into the Maitahi River at Dennes 

Hole, a popular recreational area, before the Maitahi River discharges into the Nelson Haven, 

an ecologically significant estuary already under pressure from sediment. The Kākā Stream 

catchment itself has existing erosion issues and has been significantly impacted by past flood 

events, such as in August 2022. 

3.2. Scale and Sensitivity of Receiving Environment: The large scale of earthworks (67 ha) in a 

catchment known for existing erosion issues and draining to highly valued downstream 

environments (Dennes Hole, Maitai River, Nelson Haven) remain a significant concern. The 



assertion of "temporary and minor" effects needs to be critically evaluated in light of the 

receiving environment's sensitivity to fine sediment. 

3.3. Uncertainty in Sediment Yield Predictions (USLE):  

a. The SSE ESCAR (Erosion and Sediment Control, pg 29) acknowledges that USLE 

calculations to establish a baseline of sediment can significantly overestimate sediment 

yield in areas of hard rock geology like Nelson compared to the softer North American 

soils for which it was originally developed. It also notes a discrepancy between its USLE-

based estimate of existing sediment load from Kākā Stream and a much lower NIWA 

(2017) CSSI-based estimate (41.7 t/y). 

b. While the ESCAR argues that the relative comparison between pre-construction and 

during-construction USLE estimates is what matters, relying on a potentially inflated 

baseline of sediment to calculate a percentage increase could underrepresent the actual 

volume and impact of discharged sediment if the true baseline is lower. The actual 

tonnage discharged is critical for the receiving environment (Erosion and Sediment 

Control, pg30). 

c. Given these uncertainties, the claim of only a 1.12% increase in sediment load during 

the worst-case earthworks phase needs careful independent scrutiny (Erosion and 

Sediment Control, pg30). 

3.4. Effectiveness of ESC Measures:  

a. The project's Erosion and Sediment Control Assessment Report (ESCAR), refers to the 

controlled process of adding a chemical coagulant, in this case primarily Polyaluminium 

Chloride (PAC), to the sediment-laden (muddy) water running off the earthworks site. 

The fine silt and clay particles in the site's soil are so small that they stay suspended in 

water for a very long time, making it cloudy or turbid. Left untreated, this fine sediment 

would flow through the settlement ponds and into the Kākā Stream. The chemical 

coagulant works like a magnet, causing these tiny particles to clump together into larger, 

heavier groups called 'flocs'. These heavier flocs can then settle to the bottom of the 

Sediment Retention Ponds (SRPs) much more quickly, resulting in clearer water being 

discharged. The plan proposes to use automated dosing systems that are activated by 

rainfall. A small roof tray captures rain, which then displaces a measured amount of the 

PAC chemical from a reservoir into the dirty water channels before they enter the SRPs. 

b. The assumed 95% effectiveness for chemically treated SRPs is a critical parameter in 

predicting sediment discharge (Erosion and Sediment Control, pg28). While PAC has 

shown good results in bench tests (ESCAR, Appendix A - CART report), consistent field 

performance at this level across variable storm conditions, diverse soil types 

encountered during bulk earthworks, and over a multi-year construction period requires 

exemplary site management and robust, adaptable chemical dosing. Without this you 

risk changing the pH downstream.  







b. The applicant's proposal to store this highly contaminated soil (30−40m3) in sealed 

shipping containers on-site pending treatability trial results or offshore disposal is a 

temporary measure for a persistent and hazardous waste. There needs to be a clear, 

consented, and funded final disposal pathway for this material. 

c. HAIL Environmental also raised concerns about the lack of specific handling controls and 

labelling instructions for these hazardous soils, given dieldrin's dermal toxicity. 

Envirolink's response points to a future task-specific H&S plan, which should be a 

mandatory and reviewable part of the consent. 

4.7. Groundwater Contamination:  

a. The RAP (Version 3) has omitted groundwater remedial criteria, stating the methodology 

is not yet defined and source removal is likely sufficient. However, HAIL Environmental 

notes that arsenic and dieldrin are strongly bound to soils and will continue to leach into 

groundwater for a very long time, even after source removal. 

b. The reliance on natural attenuation post-excavation needs a robust, scientifically 

defensible basis and a clear contingency plan if monitoring shows ongoing unacceptable 

discharge to surface water. The "initial estimate" of low dilution potential (1.67 times 

ANZECC WQG) from Robertson Environmental is a concern if significant leaching 

continues. 

c. The potential role of the old stream channel beneath the woolshed as a preferential 

pathway for contaminant migration needs investigation, as recommended by HAIL and 

acknowledged by Envirolink for further investigation. 

4.8. Reuse of Soils:  

a. The RAP proposes reusing some remediated soil (meeting ecological criteria but 

potentially above background) in recreational reserves or an "upstream excess soil 

area". The precise standards for this reuse and the management of the "excess soil area" 

need to be clearly defined and conditioned to prevent unintended environmental effects 

or human health risks. 

b. Clarity on defining and applying "local background concentrations" for the Maitai/Kākā 

Valley area is needed for decisions on soil reuse and validation. 

5. Incorporation of Nature based solutions 

5.1. Forest & Bird strongly advocates for the use of nature-based solutions (‘NBS’) in land 

development to protect and enhance biodiversity, improve water quality, and build resilience. 

The Maitahi Village proposal incorporates several elements described as NBS and water 

sensitive design (‘WSD’), which we acknowledge as positive in intent. The success of these 

features hinges on their detailed design, robust implementation, long-term management, and 

demonstrable ecological outcomes. 





effects, potential instream erosion and ecological impacts during this interim period 

must be carefully considered and mitigated, and this must be included in conditions of 

consent. 

5.5. Wetland Hydrology and Buffers:  

a. The commitment to a Wetland Hydrology Assessment for Wetland 1 is critical. This 

assessment must occur before final design of adjacent earthworks, and its 

recommendations must be binding to prevent adverse hydrological changes. 

b. The adequacy of riparian buffers for all wetlands and streams (EcIA suggests minimum 

10m where practicable for streams; Morphum WSD Report mentions Schedule X 

requires a minimum 10m riparian buffer between treatment devices and the stream) 

must be ensured to protect their ecological and functional integrity. 

c. True "Net Gain": The REL EcIA anticipates "significant Net Gain outcomes for local 

ecology in the medium to long term". Achieving genuine, measurable net gain requires 

more than just re-planting; it involves creating resilient, self-sustaining ecosystems with 

appropriate species composition, structure, and ecological processes. This needs to be 

embedded in the ERP with clear, science-based performance indicators and long-term 

monitoring. 

6. Conditions of consent 

6.1. These comments are based conditions provided by the applicant in Attachment 25 of the 

substantive application.  We understand that the applicant intends to provide a completed set 

of proposed conditions to the panel by 2 July 2025.  

6.2. The current conditions of the application includes multiple sets of draft conditions for different 

activities and stages of the development. This structure has resulted in repetition of conditions 

on the same matters but often with differences in detail of what is required. For simplicity and 

to ensure that unintended differences are not missed, it would be helpful to include “General 

Conditions” which apply across all consents sought. It may also be helpful to identify 

separately conditions which apply to construction phase from those which would only apply 

post construction phase.  

Management plan conditions 

6.3. It is important that if a management plan is to be provided through a condition of consent, 

that a draft management plan with sufficient detail to rely on is provided before grant of 

consent. Additionally, the consent conditions themselves must include outcomes that must be 

achieved, in sufficient detail so as to be clear and enforceable. The conditions must also 

include the purpose of the management plans – which must link to the measurable and clear 

outcomes set out in the conditions. The conditions must ensure that the requirements will be 

sufficient to address identified adverse impacts and provide confidence for decision making 

prior to the grant of consent. 

6.4. The conditions regarding certification of management plans must state that works cannot 

commence until certification is received. For example, the certification provisions which would 





c. Condition 11 (H Land use (s9) Landfill) uses the words “appropriately protect” which is 

open to interpretation, this creates further uncertainty on whether mitigation will be 

adequate or able to provide appropriate protection.  It is also unclear whether the 

condition is intended to respond to construction and/or operational effects of the 

landfill.  

d. Condition 11 (H Land use (s9) Landfill) refers to “those effects not already provided for 

under conditions”. Without qualifying what those effects are it is unclear how this 

condition would be implemented by the applicant.  

e. Condition 29 (B. Land use (s9) Earthworks and Vegetation Clearance), includes direction 

to “minimise adverse effects on aquatic life at the commencement of works” which then 

relies on review of a report to identify methods and to interpret what is considered 

“minimise” in this context. This condition lacks precision creates uncertainty and would 

likely lead to the condition being unworkable or enforceable.  

6.9. Using these subjective or qualifying terms results in uncertain conditions when there are no 

standards, limits, thresholds or other outcomes specified for the assessment of environmental 

or other matter which the condition addresses. The context for identification and assessment 

of these matters must be included in the condition where a subjective term is used. Ideally 

however, more certain terms need to be used in the condition to begin with.  

6.10. In some cases, matters to be set out assessed and determined in the future should be able to 

be identified now and set out as specific conditions of consent. For example: 

a. The scope of acceptable contamination and limits or methodology to be applied, should 

monitoring identify any residual contaminated land/water. It is not currently clear under 

draft condition 11 (M NES-CS Remediation of contaminated land) what monitoring 

would be undertaken or for how long monitoring should continue, in order to identify 

any residual confirmation. We also question whether Soil Contaminant Standards (SCS) 

for industrial land use are appropriate to land use on the site or adequate for identifying 

potential adverse effects on ecological values as recognised in the Appendix 3.2 

Ecological Recommendations for Contamination Management.  

b. It is not clear why the DNA testing of streams necessary to determine native species has 

not already occurred. Undertaking this prior to grant of consent would enable clearer 

conditions with respect to potential downstream impacts. This would provide greater 

certainty to decision making than relying on a future determination on measures to 

ensure that species are “appropriately protected” as would be the case under draft 

Ecological testing conditions 10 and 11 (H Land Use (s9) Landfill) 

Ecological conditions 

6.11. Specific ecological conditions appear spread across a number (but not all of the consents 

sought). This includes: 

a. Ecology conditions 28 to 41 (B Land Use (s9) Earthworks and vegetation clearance).  







d. Conditions to manage unnecessary lighting or light spill (i.e. not required for safety 

reasons) within the ecological corridor, so as to protect habitat values.  

e. Attaching/referencing a clear plan showing any areas (including setbacks) that are to be 

protected from vegetation removal or excavation to relevant consent conditions.  

f. Mandate the appointment of suitably qualified and independent experts (e.g., CPESC for 

sediment control, SQEP for contaminated land, restoration ecologist for NBS) for critical 

design review, monitoring, auditing, and certification roles. These experts should report 

concurrently to the consent holder and Nelson City Council, with reports made publicly 

accessible. 

6.18. The Environment Court Practice Note 2023 also includes guidance on condition drafting, of 

particular relevance to the matters raise above, this includes that: 

a. Conditions should be drafted to apply specifically to the elements or aspects of an 

activity which require resource consent and should not simply list all documents 

presented with an application for resource consent.  

b. Performance standards must be set out in the conditions of consent and not be left to 

be determined later.  

c. Conditions must not purport to delegate arbitral or judicial functions to officers of or 

consultants to a consent authority.  

d. Conditions which require expert certification or oversight of an activity must include 

clear parameters and specified standards.  

7. Conclusion 

7.1. The Maitahi Village proposal is a large and complex development with the potential for 

significant environmental effects, both adverse (particularly during construction and in relation 

to contaminated land) and potentially positive (if ecological restoration and nature-based 

solutions are successfully and genuinely implemented to achieve net gain). Forest & Bird's 

primary concern is to ensure the effects of this project are managed in accordance with robust 

environmental scrutiny and outcomes. 

7.2. The applicant has identified many of the key risks and proposed a range of mitigation and 

enhancement measures. The detailed reports for erosion and sediment control, contaminated 

land remediation, and the incorporation of water-sensitive design and ecological restoration 

principles represent a significant undertaking. 

7.3. However, the effectiveness of these measures and the realisation of claimed environmental 

benefits, will require some further investigations to inform decisions.  The peer review of the 

Remediation Action Plan (Attachment 8.2) has highlighted significant uncertainties that must 

be addressed. Similarly, the success of ambitious ecological restoration and stormwater 

management initiatives requires more than good intentions; it demands scientifically sound 

plans, adequate resourcing, and binding commitments to long-term performance. 



7.4. We urge the Expert Consenting Panel to apply a precautionary approach when considering 

potential effects of contaminated land on ecological values and human health. The 

volunteered consent conditions provide a starting point, but as highlighted throughout these 

comments, there are numerous areas where conditions need to be improved to ensure that 

the development effectively avoids, remedies, or mitigates adverse effects and delivers 

positive outcomes for Nelson's environment and community. This is essential to the 

requirement to take into account the purpose and principles in Part 2 of the Resource 

Management Act 1991, relevant provisions of National Policy Statements and plans, and the 

expectations of the New Zealand public for the protection and enhancement of our natural 

and physical resources. 

Thank you for receiving these comments.

Scott Burnett

Regional Conservation Manager – Top of the South 




