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MAY IT PLEASE THE PANEL: 

1. INTRODUCTION AND BACKGROUND 

 

1.1 This memorandum is filed on behalf of the applicant, Matamata 

Development Limited (MDL), and addresses legal issues arising from: 

 

(a) Minute 14 of the Expert Consenting Panel (Panel), which was 

issued on 4 February 2026; and 

 

(b) the planning memorandum prepared by Susannah Tait and which 

was issued on 5 February 2025 along with Minute 15.   

 

1.2 In particular, in paragraph 13 of Minute 14 the Panel indicated that it was 

“at this time considering the very real likelihood of declining approval for 

any development on highly productive land with the exceptions being the 

solar farms and the Greenway”.  MDL apprehends that the basis for that 

indication is the assessment that Ms Tait has prepared, and in particular, 

her conclusion that “[t]here is no pathway through the NPS-HPL for the 

retirement village and a portion of the residential development”.   

 

1.3 However, MDL considers that the assessment that Ms Tait has prepared is 

fundamentally flawed, and a decision to decline approval for any 

development on highly productive land, or on the basis of any inconsistency 

with the objectives and policies in the National Policy Statement on Urban 

Development 2020 (NPS-UD), in reliance on Ms Tait’s memorandum would 

be unsound.  Therefore, in this memorandum MDL: 

 

(a) sets out what it considers to be the correct approach to the 

interpretation of the National Policy Statement for Highly 

Productive Land 2022 (NPS-HPL); and 

 

(b) responds to Ms Tait’s assessment of the Ashbourne project 

(Proposal) against the requirements of the NPS-UD. 
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2. APPLICATION OF THE NPS-HPL 

 

2.1 The residential and retirement village components of the Ashbourne 

project (Proposal) are proposed to locate on land that is, in part, identified 

as land use class (LUC) 2 and therefore is highly productive land for the 

purposes of the NPS-HPL1  

 

2.2 It is also important context that the relevant areas of LUC 2 land where 

there is a difference between the experts as to the application of the 

NPS-HPL are limited to: 

 

(a) the rural zoned land proposed to be used for the retirement 

village component of the Proposal; and  

 

(b) an approximately 2.5ha area that adjoins the greenway and 

retirement village sites.   

 

(together, the Relevant Land). 

 

2.3 That remainder of the land that comprises the residential component of the 

Proposal is zoned Rural Lifestyle/Residential under the District Plan and is 

therefore exempt from NPS-HPL considerations.2 

 

2.4 For the reasons set out in the remainder of this section of this 

memorandum, MDL submits that: 

 

(a) the Panel should prefer the evidence that it has before it that the 

Relevant Land falls within the exemption in clause 3.10 of the 

NPS-HPL; or 

 

 
1  At clause 3.5(7)(a).  
2  Urban zoned land, which includes land which is zoned as low density residential, general 

residential, or large lot residential, is excluded from the definition of highly productive land 
under clause 3.5(7). 
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(b) if the Panel was to conclude, contrary to (a) above, that the 

Relevant Land does not fully meet the exemption in clause 3.10, 

any conflict between the NPS-HPL and the purpose of the Act is 

“outweighed” when greatest weight is given to the purpose of the 

Act.  

 

Clause 3.10 of the NPS-HPL applies to the Relevant Land 

 

2.5 Clause 3.10 of the NPS-HPL provides for the subdivision, use and 

development of land for activities not otherwise enabled under clauses 3.7, 

3.8, or 3.9 where there are, in conjunction with other criteria, permanent 

or long-term constraints on the land that mean the use of the highly 

productive land for land-based primary production is not able to be 

economically viable for at least 30 years.   

 

2.6 Ms Tait, relying on the statement of evidence of Duncan Walker,3 considers 

that clause 3.10 does not apply to the Proposal. However, Ms Tait does not 

refer to the further analysis regarding the application of clause 3.10 that 

was provided subsequently by MDL.  In particular, Attachment 3 to MDL’s 

response to comments received on the application was an assessment by 

Barker & Associates (Barkers) against the relevant provisions of the 

NPS-HPL.4  That assessment concluded that the criteria in clause 3.10(1) 

were met in relation to the Relevant Land. While this was a planning 

assessment (we attach it again as Appendix A for the Panel’s convenience), 

it was founded on work done by AgFirst Waikato (2016) Limited (AgFirst).  

 

 
3  Attached as Appendix F to the comments provided by Matamata-Piako District Council. 
4  <https://www.fasttrack.govt.nz/__data/assets/pdf_file/0013/15223/Attachment-3_NPS-

HPL-Memo.pdf>. 
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2.7 The AgFirst analysis that formed the basis of the assessment is now 

attached as a part of MDL’s response to Minute 14.  It concludes that: 

 

(a) although the New Zealand Land Resource Inventory (NZLRI) 

mapping identifies the Relevant Land as comprising LUC 1 and 2 

class soils, a detailed on-site assessment confirms that: 

 

 

 

 

 

(b) when assessed using a realistic and robust viability framework, 

use of the land for productive purposes is not economically viable.   

 

2.8 If the Panel was nevertheless to be of the view that the Relevant Land does 

not fully meet the exemption in clause 3.10, the remainder of this section 

of this memorandum addresses why the Act provides the Proposal with a 

way forward through the directives of the NPS-HPL. 

 

Consideration of the NPS-HPL in the context of the FTAA 

 

2.9 Ms Tait emphasises in her assessment that clauses 3.8 and 3.9 of the 

NPS-HPL direct that: 

 

(a) clause 3.8: unless one of the exemptions in the clause applies, the 

subdivision of highly productive land should be avoided; and 

 

(b) clause 3.9: the inappropriate use or development of highly 

productive land that is not land-based primary production must 

be avoided. 
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2.10 By reference to those clauses, Ms Tait considers that the Proposal does not 

“[satisfy] the requirements of the NPS-HPL, noting that these require avoid 

in such circumstances”.  However: 

 

(a) MDL does not suggest that the location of the retirement village 

and residential components of the Proposal on the Relevant Land 

meets the requirements of clauses 3.8 and 3.9, but those clauses 

are met by other components of the Proposal, such as the two 

solar farms; and 

 

(b) the Proposal, either as a whole or in part, is not required to satisfy 

the requirements of the Resource Management Act 1991 (RMA), 

and therefore is also not required to satisfy wither the NPS-HPL or 

the NPS-UD.  This is because the ordinarily applicable approach to 

decision-making under the RMA, as set out by the Supreme Court 

in King Salmon, does not apply to decisions under the Act.  As the 

Panel will be aware, in King Salmon the Court held that national 

policy statements were required to be dealt with in their terms, 

and that decision-makers could not “carry out a balancing of all 

relevant interests in order to reach a decision” where the result 

was that policies within a national policy statement would not be 

given effect to.5  However:6 

 
In contrast the FTAA clearly envisages an overall judgment or 
weighing approach to decision making. The Panel must weigh 
the adverse impacts against the regional or national benefits 
of the project when coming to its final Decision. 

 

2.11 It follows that Ms Tait is not correct that the Court of Appeal’s decision in 

Davidson,7 which applied King Salmon in the context of decisions on 

resource consent applications, applies with respect to the FTAA. This is the 

 
5  Environmental Defence Society Inc v The New Zealand King Salmon Co Ltd [2014] 1 NZLR 593, 

[2014] NZSC 38 at [153]. 
6  Draft Decision of the Sunfield Expert Consenting Panel (Sunfield Draft Decision) at [741]. 
7  RJ Davidson Family Trust v Marlborough District Council [2018] 3 NZLR 283, [2018] NZCA 316. 



 

 

 

43557390_1 Page 7 

fatal flaw in Ms Tait’s analysis, where she fundamentally misunderstands 

the assessment required under the Act which is very different to the RMA.  

 

Bespoke framework for considering national policy statements under the FTAA 

 

2.12 As the Panel will be aware, when making a decision on the Proposal, the 

Panel must apply clauses 17 to 22 of Schedule 5 of the Act.8  Under 

clause 17(1) of Schedule 5 the NPS-HPL is a matter that the Panel must take 

into account when considering the Proposal, including any conditions that 

the Panel may impose. Importantly, and although the NPS-HPL must be 

taken into account, when the Panel considers the Proposal, greatest weight 

must be given to the purpose of the FTAA.9 

 

2.13 Furthermore, a Panel may only decline an approval where:10 

 
…in complying with section 81(2), the panel forms the view that— 
(a)  there are 1 or more adverse impacts in relation to the approval 

sought; and 
(b)  those adverse impacts are sufficiently significant to be out of 

proportion to the project’s regional or national benefits that the 
panel has considered under section 81(4), even after taking into 
account— 
(i)  any conditions that the panel may set in relation to those adverse 

impacts; and 
(ii)  any conditions or modifications that the applicant may agree to 

or propose to avoid, remedy, mitigate, offset, or compensate for 
those adverse impacts. 

 

2.14 When considering the adverse impacts of the Proposal meet the threshold 

of being “sufficiently significant to be out of proportion to the project’s 

regional or national benefits”, MDL accepts that the cumulative effect of 

any adverse impacts of the Proposal are relevant.  However, if the Panel 

considered that the Proposal would have more than one adverse impact 

and went on to consider the cumulative effect of those impacts, it would 

need to discard any adverse impacts that are addressed/resolved through 

the conditions in accordance with section 85(3)(b).  There is therefore a 

 
8  FTAA, section 81(2)(b) and (3)(a). 
9  FTAA, Schedule 5 clause 17(1)(a). 
10  FTAA, section 85(3). 
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very high bar to declining an application, even when any adverse impacts 

are considered cumulatively.  

 

2.15 Although inconsistency with a directive in a national policy statement will 

usually create an “adverse impact” for the purposes of section 85(3)(a),11 “a 

panel may not form the view that an adverse impact meets the threshold 

in subsection (3)(b) solely on the basis that the adverse impact is 

inconsistent with or contrary to… any other document that a panel must 

take into account or otherwise consider in complying with section 81(2)”.12 

 

2.16 Those provisions reflect that the FTAA is intended to provide for departures 

from the otherwise applicable RMA planning documents (including national 

policy direction).  As Jeremy Brabant noted in the independent legal advice 

that he has provided to the Panel: 

 
[17] The assessment of the NPS – HPL in the context of this Project 
ultimately falls to be assessed by the Panel in the context of its s 81 
consideration of the Application. That engages a weighting exercise 
which requires the greatest weight to be given to the FTAA’s purpose. It 
does not enable the NPS – HPL to simply be disregarded. 

 

2.17 Mr Brabant’s advice is consistent with the approach taken by the Expert 

Panel appointed to determine the Sunfield application (Sunfield Panel) in 

its recent draft decision.  The Sunfield Panel held that the application it was 

required to consider was “inconsistent with (to the point of being contrary 

to) the NPSHPL”.13  However, it then went on to explain that:14 

 
That is not the end of the matter, though. The Panel may not form the 
view that an adverse impact meets the threshold in section 85(3)(b) 
solely on the basis that the adverse impact is inconsistent with or 
contrary to a provision of a specified Act or any other document that a 
Panel must take into account or otherwise consider in complying with 
section 81(2). Rather, on this topic, the Panel must consider whether the 
inconsistency with the NPSHPL gives rise to any substantive adverse 
effects. 

 

 
11  FTAA, section 85(5). 
12  FTAA, section 85(4). 
13  Sunfield Draft Decision at [623]. 
14  Sunfield Draft Decision at [624]. 
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2.18 Although the Sunfield Panel’s decision is in draft, and is the subject of 

comments from the parties, it summarises principles that emerge from 

earlier decisions.  Those principles are summarised in the memorandum of 

counsel on behalf of MDL dated 17 December 2025 (December 

Memorandum), and the advice that the Panel has received from 

Mr Brabant.  Accordingly, MDL submits that it is appropriate for the Panel 

to give weight to the Sunfield Panel’s draft decision. 

 

2.19 Ms Tait’s planning assessment, which relies entirely on her view that 

development on the Relevant Land is inconsistent with clauses 3.8 and 3.9 

of the NPS-HPL, does not engage with the bespoke framework provided by 

the FTAA.  As a result, Ms Tait’s conclusion that “[t]here is no pathway 

through the NPS-HPL for the retirement village and a portion of the 

residential development” is inconsistent with Mr Brabant’s advice to the 

Panel: 

 
[18] To round out the above, while the FTAA does not provide a pathway 
to simply put aside the implications of Blue Grass and therefore the 
engagement of the NPS-HPL, the FTAA could provide a way forward 
through or past the directives of the NPS-HPL if, where effective conflict 
arises between the NPS-HPL and the purpose of the FTAA, the greatest 
weight is given to the purpose of the FTAA. 
 
[19] It is also the case that the NPS – HPL does not make the proposed 
activities prohibited and is only one of a range of matters to be 
considered. 

 

Weighing of the NPS-HPL against the purpose of the Act to resolve any “effective 

conflict” 

 

2.20 To the extent that the use of the Relevant Land is inconsistent with the 

requirements of the NPS-HPL, MDL submits that any inconsistency with the 

NPS-HPL is not so significant such that it is out of proportion to the 

Proposal’s regional and national benefits. 

 

2.21 Any conflict between the NPS-HPL and the purpose of the Act is to be 

considered, giving greatest weight to the purpose of the Act. In that 

context, the following are critical and determinative considerations: 
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(a) the Relevant Land is a subset of the wider Proposal, where there 

is no issue of inconsistency with the NPS-HPL; 

 

(b) the Total Economic Value of the Proposal’s various land uses – 

housing, retirement living, solar farm, and supporting commercial 

activities – far exceeds the long term agricultural output of the 

same land;15 and 

 

(c) the Proposal has significant regional benefits, which is the primary 

consideration for the Panel when considering whether to grant 

the approval required for the Proposal. 

 

2.22 Furthermore, Mr Brabant’s advice to the Panel refers to the Environment 

Court’s decision in Blue Grass Ltd v Dunedin City Council.16  In that decision 

the Court determined that, for the purposes of clause 3.5(7) of the NPS-

HPL, more detailed mapping does not prevail over the NZLRI mapping when 

determining whether land is highly productive land. 

 

2.23 MDL has undertaken more detailed, site-specific mapping of the soils of the 

Relevant Land.  The purpose of that mapping was not to suggest that the 

Relevant Land has an LUC which is different to that mapped in the NZLRI 

(ie LUC 2).  Rather, the purpose of that more detailed mapping is to show 

that: 

 

(a) the more versatile of the soils present across the Relevant Land 

are not located in large and contiguous areas; 

 

(b) there are limitations on the productive uses of the parts of the 

Relevant Land are classified as LUC 2; and 

 

(c) the Relevant Land is not economically viable for productive land 

uses.  

 
15  Memorandum of counsel on behalf of MDL dated 18 November 2025 (November 2025 

Memorandum) at [29]. 
16  Blue Grass Ltd v Dunedin City Council [2024] NZEnvC 83. 
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2.24 When the Panel takes the NPS-HPL into account as a part of its assessment 

of the Proposal, MDL submits that those matters: 

 

(a) are relevant considerations for the Panel; and 

 

(b) reduce the extent to which the Proposal may have adverse 

impacts on highly productive land. 

 

2.25 MDL submits that the approach of the Sunfield Panel is again of assistance.  

In its draft decision the Sunfield Panel determined that “the loss of HPL 

would amount to an adverse impact that was unable to be mitigated 

through the imposition of conditions”.  However, the Sunfield Panel went 

on to weigh the extent of the regional and national benefits with the 

adverse impacts that they had found existed in relation to the loss of HPL, 

holding that: 

 
[781] It is difficult to place a monetary figure on the loss of HPLs. Rather, 
we prefer to take a qualitative approach to this exercise.  

[782] Our approach is informed by the following matters:  
(a)  The land in question comprises LUC 2, rather than LUC 1 land. It is 

not what is considered to be prime land (in contrast, perhaps, with 
lands used for vegetable growing in Pukekohe);  

(b)  With the removal of LUC 3 land from the protection of the NPSHPL, 
the remaining LUC 2 classed land on the site is more limited, 
fragmented, and isolated; and  

(c)  No large or geographically cohesive areas of LUC 2 land now exist 
on the site.  

[783] We now weigh those factors against the significant regional and 
national benefits. In doing so, we place the most weight on the purpose 
of the FTAA. We remind ourselves that that purpose is to facilitate the 
delivery of infrastructure and development projects with significant 
regional or national benefits.  

[784] We find that the adverse impacts of the loss of HPLs are not 
sufficiently significant to be out of proportion to the project’s regional 
and national benefits, such that consent should be declined. Granting 
consent is consistent with the purpose of the FTAA as it will facilitate the 
delivery of a development project with significant regional and national 
benefits. 

 

2.26 As was the case for the Sunfield proposal, MDL submits that the Act 

provides the Proposal with “a way forward through or past the directives of 

the NPS-HPL”. 
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3. APPLICATION OF THE NPS-UD 

 

3.1 Ms Tait’s memorandum also assesses the Proposal against the provisions of 

the NPS-UD.  MDL considers that assessment is not accurate, and this 

section of this memorandum addresses three key issues raised by Ms Tait.  

 

Provision of housing that meets the needs, in terms of type, price and location, of 

different households 

 

3.2 Ms Tait does not consider that the Proposal enables a variety of housing 

types, on the basis that it does not provide for duplexes, terraced housing 

or apartments.  With respect: 

 

(a) policy 1(a) indicates that a well function urban environment is one 

that has or enables “a variety of homes”, rather than housing 

typologies;  

 

(b) the “variety of homes” referred to in policy 1(a) are intended to 

be provided at the scale of “urban environments”, rather than as 

a part of a particular development; and 

 

(c) the outcome sought in policy 1(a)(i) is the provision of homes that 

“meet the needs, in terms of type, price, and location, of different 

households”, rather than the provision of a variety of housing 

typologies as an end in and of itself. 

 

3.3 In any event, Ms Tait’s approach is an inappropriately narrow interpretation 

of what constitutes a “housing type”.  In particular: 

 

(a) the Proposal includes provision for a retirement village, a different 

“type” of housing that meets the particular needs of older 

persons; 
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(b) as the evidence filed by Susan Fairgray on behalf of MDL explains, 

the proposed lots will provide a greater proportion of:17 

 

 

 

 

 

(c) as Ms Tait herself notes, some housing types (eg apartments) 

would not be appropriate in this location.  

 

3.4 Ms Tait suggests that the provision of the retirement village does not 

amount to provision of a variety of housing types, on the basis that 

retirement villages already exist in Matamata.  With respect, a view that 

development must propose a type of housing that does not exist already 

within the relevant urban area in order to be consistent with the NPS-UD is 

untenable.  Taken to its logical conclusion, would suggest that provision of 

apartments in Auckland does not amount to provision of a variety of 

housing types because there are existing apartment buildings in the 

Auckland urban area. 

 

3.5 As a part of its response to Minute 14, MDL has filed a memorandum by 

Cameron Wallace, an urban designer, who addresses Ms Tait’s comments 

on policy 1 of the NPS-UD in more detail. 

 

3.6 Finally, Ms Tait goes on to respond to the economic analysis prepared by 

Ms Fairgray,18 concluding that “I do not consider that the proposal 

 
17  Attachment 1 to MDL's response to Minutes 8, 9 and 10 

<https://www.fasttrack.govt.nz/__data/assets/pdf_file/0027/18792/Attachment-1-Market-
Economics-response-to-Housing-affordability-distribution.pdf>. 

18  Ms Tait mistakenly refers to Lawrence McIlrath. 
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specifically includes affordable housing”.  Notably, the NPS-UD includes no 

requirement that development provides for “affordable” housing.  Rather, 

the NPS-UD: 

 

(a) directs that a well functioning urban environment will be one that 

“meet the needs, in terms of type, price, and location, of different 

households”;19 and 

 

(b) seeks that planning decisions improve housing affordability.20 

 

3.7 Ms Fairgray’s analysis sets out how the Proposal meets the needs of 

different housing in terms of dwelling price. Using a mid-range estimate, 

Ms Fairgray’s analysis shows that: 

 

(a) in the context of the Matamata housing market, the Proposal is 

likely to improve housing choice and affordability; 

 

(b) up to 9% of the dwellings that will be provided for by the Proposal 

are likely to be priced within the calculated district-level 

affordable dwelling benchmark ($653,000), based on the lower 

range scenario; 

 

(c) up to one-fifth of the dwellings are likely to be affordable for 

households in the $100k to $150k income groups, with all of the 

dwellings affordable for households in higher income groups.  As 

Ms Fairgray notes, there are approximately 1,300 non-home 

owner households within the Matamata-Piako District with 

incomes in that range. 

 

3.8 Provision of housing of that type will, in accordance with objective 2 of the 

NPS-UD, improve housing affordability in Matamata.  As noted above, 

Ms Fairgray’s analysis shows that proposed lots will provide a greater 

 
19  NPS-UD, policy(1)(a)(i). 
20  NPS-UD, objective 2. 
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proportion of lower value lots as compared to other titles that have recently 

been issued/sold in Matamata. 

 

Development capacity 

 

3.9 Ms Tait refers, on several occasions, to the Matamata-Piako District 

Council’s Residential Capacity Assessment 2025 (RCA).  Ms Tait suggests 

that it is relevant to the Panel’s consideration of the Proposal that “the 

[RCA] does not identify a shortfall in housing supply”.  That matter is 

addressed in the memorandum from Insight Economics that has been filed 

as a part of MDL’s response to Minute 14 (IE Memorandum).   

 

3.10 The IE Memorandum concludes that the RCA is not a reliable proxy for 

feasible and likely-to-be-realised housing supply, on the basis that it reflects 

the theoretical plan-enabled capacity rather than the level of development 

that is, in practice, deliverable.  The IE Memorandum therefore considers 

that the actual feasible capacity may be significantly lower than estimated 

feasible supply”.  In any event: 

 

(a) the Act expressly treats increasing housing supply, addressing 

housing needs, and contributing to a well-functioning urban 

environment as benefits in their own right,21 and those outcomes 

necessarily involve competition with existing or planned supply; 

 

(b) if an “oversupply” of housing was to be a consequence of the 

Proposal, that would not, in MDL’s submission, be inconsistent 

with the policy direction in the NPS-UD.  For example: 

 

 

 

 
21  FTAA, section 22(2)(a)(iii). 
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Displacement effects 

 

3.11 Ms Tait refers to the Proposal having “displacement effects” by reference 

to the evidence of Mr Heath, and goes on to include that “[i]f the proposal 

results in a redistribution and dilution of growth this could undermine a well 

functioning urban environment”.  It is not clear whether Ms Tait has 

referred to the evidence of Mr Colgrave (on behalf of MDL) or Mr Denne 

(the independent advisor appointed to assist the Panel), which takes a 

different approach.  Mr Denne addressed Mr Heath’s evidence regarding 

displacement as follows:22 

 
Tim Heath suggests that the analysis of the project should consider 
alternative land for the development on the basis that its location (or a 
that for a different project or projects) would be better on land not 
classified as HPL. I do not consider this to be a relevant economic 
consideration. As with the previous comment about the applicant having 
skin in the game, this is a developer making a market decision with an 
incentive to maximise profit. Provided that market prices are not 
distorted, it would be reasonable to expect the developer to have 
considered the merits of different locations in choosing this site. This will 
include factors that analysts, including myself, will not have thought of. 
In a market we would expect the developer to optimise the location 
choice and for that to be the best option for the community. 

 

 
22  Ashbourne Development Fast Track Approvals Act Application; a Review of Economic Analyses 

<https://www.fasttrack.govt.nz/__data/assets/pdf_file/0019/16705/TD-Ashbourne-
Economics-Review-v3.pdf> at page 15. 
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3.12 Ms Tait also does not refer to, or address the relevant legal considerations 

set out in, the legal advice provided to the Panel by Mr Brabant.  Mr Brabant 

concluded that: 

 

(a) displacement is not an adverse effect of the Proposal;23 

 

(b) displacement is relevant to the assessment of whether the 

Proposal has “significant regional or economic benefits”, but only 

in relation to the scale or extent of economic benefits;24 

 

(c) the proper approach to assessing “significant regional or national 

benefits” should not be one which prevents competition, because 

the purpose of the FTAA is enabling not protectionist;25 

 

(d) if the Panel was to consider the potential for displacement or 

transfer of activity as a result of the Proposal, the Panel would 

need to be satisfied that:26 

 

 

 

 

 

(e) establishing a reliable and supportable evidentiary basis for 

asserted future displacement of residential evidence is, as a 

matter of principle, “problematic as future applications for 

development are unknown and influenced by multiple factors”.27 

 

 
23  Legal advice regarding regional significant and benefits/disbenefits (27 January 2026) 

<https://www.fasttrack.govt.nz/__data/assets/pdf_file/0020/19460/260127-Brabant-EPA-
Ashbourne-Legal-Advice-Request-2-Final.pdf> (2026 Brabant Advice) at [48(l)]. 

24  2026 Brabant Advice at [50(a)]. 
25  2026 Brabant Advice at [48(k)]. 
26  2026 Brabant Advice at [43(a)]. 
27  2026 Brabant Advice at [50]. 
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3.13 Accordingly, MDL submits that Ms Tait’s concerns about the “redistribution 

and dilution of growth” potentially undermining whether the Proposal 

contributes to a well-functioning urban environment are overstated and 

without a proper evidential foundation. Mr Brabant’s comments regarding 

the need for sufficient evidence that establishes that any asserted 

disbenefits of the Proposal are material and tangible are apposite,28 noting 

that Ms Tait’s conclusion in respect of the NPS-UD comprises a series of 

hypothetical concerns that may or may not occur and which “could” have 

certain impacts.  That is not a sufficient basis for the Panel to conclude that 

any displacement as a result of the Proposal is a relevant “disbenefit”.  As 

the Sunfield Panel held in its draft decision:29 

 
An example of a disbenefit in the context of this project is the 
displacement of employment from once site to another, or the 
displacement of housing from other live-zoned greenfield developments 
in the Auckland region. Where possible, those types of disbenefits 
should be quantified and expressed as costs which offset the claimed 
benefits. 

 

Overall assessment against the NPS-UD 

 

3.14 Ms Tait’s assessment of the Proposal concludes that “the NPS-UD provides 

for the ‘right’ development, in the ‘right’ place, at the ‘right’ time”.  With 

respect, that is not an accurate approach to the interpretation of the 

NPS-UD.  In particular: 

 

(a) it reads into the NPS-UD an assumption that a proposal must not 

result “in a redistribution and dilution of growth” that “could 

undermine a well-functioning urban environment”.  However, the 

NPS-UD does not require the avoidance of urban growth that does 

not contribute to a well-functioning urban environment; 

 

(b) it assumes that Matamata is at present a well-functioning urban 

environment that is at risk of being disturbed by the Proposal.  To 

the contrary, Ms Tait’s comments in relation to Objective 3 and 

 
28  2026 Brabant Advice at [43(a)]. 
29  Sunfield Draft Decision at [526]. 
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Policy 2, for example that there are only limited public transport 

services, are illustrative of why Matamata is not currently a well 

functioning urban environment.  MDL considers that the Proposal 

represents an improvement compared to the status quo.  For 

example, the Proposal will (among other matters):30 

 

 

 

 

 

(c) Ms Tait’s approach would have the effect of making 

intensification and development of urban environments such as 

Matamata less likely to occur.  The NPS-UD, like any planning 

document, must be read as a whole.31  In circumstances where the 

NPS-UD is notable for introducing intensification policies that 

were not in the national policy statement that it replaced,32 the 

NPS-UD should not be interpreted in a way that frustrates its 

plainly enabling intent. 

 

4. SIGNIFICANT REGIONAL BENEFITS OF THE PROPOSAL 

 

4.1 As the Panel will recall, the December Memorandum set out how the Panel 

should approach its assessment of whether the Proposal has significant 

regional benefits.33  Mr Brabant’s independent advice was that he took “no 

issue with the principles identified”, and noted three further matters that 

 
30  Further detail is set out in the substantive application materials, and in the Barkers 

memorandum attached as Appendix B to MDL's response to Minute 9: 
<https://www.fasttrack.govt.nz/__data/assets/pdf_file/0026/18791/Appendix-B-Minute-9-
B-and-A-response.pdf>. 

31  Powell v Dunedin City Council [2004] 3 NZLR 721 (CA) ; Equus Trust v Christchurch City Council 
[2017] NZHC 224 at [68]. 

32  Southern Cross Healthcare Ltd v Eden Epsom Residential Protection Society Inc [2023] NZHC 
948, [2023] NZRMA 511 at [11] 

33  At paragraph 14. 
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the Panel may wish to take into account when considering the meaning of 

“significant”.34  

 

4.2 The decisions by other expert panels that were referred to in the December 

Memorandum, and which were referred to by Mr Brabant, were also relied 

on by the Sunfield Panel in its recent draft decision.  In particular, the 

Sunfield Panel held that: 

 
[463] The Panel prefers the approach adopted by the Panel hearing the 
Waihi North Project:  

[842] “Significant” is a word of indeterminate meaning. It can, for instance, 
be used in in the sense of “game-changing”. But it can also have meanings 
along the lines of “worthy of note”. 

[843] In the context of “deliver significant economic benefits” and 
“development of natural resources including mining”, it is not particularly 
likely that any one mining project will produce game-changing effects, 
certainly across the country as a whole. The same can be said of any one 
project to “increase the supply of housing”. Indeed, in a large city, even a 
substantial housing project is unlikely to make a material change to the 
supply of housing. All of this supports the view that “significance” is not to be 
determined by reference to whether implementation of the project will 
appreciably change national or regional gross domestic product or the 
annual tax revenue of the Government. Rather it is an indication of scale.  

[464] The Panel considers that the Proposal is a large project of scale, 
and it is worthy of note. It is, therefore, significant. 

 

4.3 Additionally, and consistent with the view expressed in the December 

Memorandum,35 the Sunfield Panel agreed that when considering whether 

a proposal has “significant benefits”, economic benefits are not the only 

relevant considerations.36  

 

 
34  2026 Brabant Advice at [16]. 
35  At paragraph 14(d) and (e). 
36  Sunfield Draft Decision at [539] and [540]. 
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4.4 The materials that MDL has submitted in support of the Proposal canvas the 

benefits of the Proposal in detail.  However to summarise, and by reference 

to the matters in section 22(2)(a) of the Act, these benefits are: 

 

(a) the provision of two solar farms, which: 

 

 

 

 

 

 

 

 

 

(b) increasing the housing supply by providing approximately 736 

new residential units (including 218 retirement units).  Those 

housing units will support a greater variety of housing typologies 

and prices, and will therefore contribute to a well-functioning 

urban environment;39 

 

(c) the delivery of significant economic benefits,40 including: 

 

 

 
37  FTAA, section 22(2)(a)(ii). 
38  FTAA, section 22(2)(a)(vii). 
39  FTAA, section 22(2)(a)(iii). 
40  FTAA, section 22(2)(a)(iv). 
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4.5 MDL submits that those benefits are, collectively, regionally and nationally 

significant.  It further submits that finding is emphasised by the scale of the 

Proposal, which when viewed in the context of development in Matamata, 

is clearly in the category of being “worthy of note”. 

 

5. PARTIAL DECLINE OF THE CONSENTS SOUGHT FOR PROPOSAL NOT 

APPROPRIATE 

 

5.1 Paragraph 13 of Minute 14 the Panel indicated that it was “at this time 

considering the very real likelihood of declining approval for any 

development on highly productive land with the exceptions being the solar 

farms and the Greenway”.  MDL does not agree with Mr Brabant that the 

Panel is entitled to “issue a partial consent”. 

 

5.2 The Panel’s task is to consider whether to grant the approvals sought for 

the Proposal.  Under the Act, “approvals” means “1 or more of the following 

matters”,41 including: 

 
(a)  a resource consent that would otherwise be applied for under 

the Resource Management Act 1991… 

 

5.3 The Decision of the Minister accepting the proposal had regional and 

national significance was “to accept the referral application for the whole 

project under section 21(1)(c)” and recorded that the approvals sought 

 
41  FTAA, section 4. 
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were “Resource consents under the Resource Management Act 1991”.42  

MDL submits that it would be inconsistent with the identification of the 

Proposal as a single “approval” for the Panel to split the Proposal into parts, 

approving some parts and not others. 

 

5.4 Furthermore, and as the Panel has noted previously, “there is a level of 

interdependence” between the component parts of the Proposal.43. For 

example, the greenway is an integral element of the Proposal’s stormwater 

and overland flow path management strategy, as well as a key component 

of the overall open space and amenity framework. If part of the Proposal is 

not approved, the Panel cannot be certain that the remainder of the 

Proposal would proceed or be financially viable.   

 

5.5 In granting the consents sought for the Proposal in-part, the Panel would 

have to be satisfied that the approved parts of the Proposal have significant 

regional or national benefits.   

 

5.6 MDL submits that it would be inconsistent with the Act’s purpose of 

facilitating “the delivery of infrastructure and development projects with 

significant regional or national benefits”44 to approve a project with 

regionally significant benefits in circumstances where it is not be financially 

viable and, as a result, unable to proceed.  

 

6. CONCLUSION 

 

6.1 MDL does not consider that Ms Tait’s planning assessment provides a 

reliable evidential basis for a conclusion by the Panel that the Proposal is, 

either in part or in whole, inconsistent with either the NPS-HPL or the 

NPS-UD.  It submits that the Panel should prefer the evidence that has been 

filed on behalf of MDL regarding those matters. 

 

 
42  <https://www.fasttrack.govt.nz/__data/assets/pdf_file/0007/4030/Ashbourne-Letter-

Notice-of-Decision_Redacted.pdf>. 
43  Minute 11 at [7]. 
44  FTAA, section 3. 
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Appendix A: Barkers’ clause 3.10 assessment 
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Memorandum 

 
1 

To: Ashbourne Expert Consenting Panel – Environmental Protection Agency c/ Nicky Sedgeley 

From: Fraser McNutt – Barker & Associates Limited   

Date: 18 November 2025  

Re: Ashbourne [FTAA-2507-1087] – Applicant’s Response to NPS-HPL Comments Received 

 

This memorandum has been prepared to address comments and concerns pertaining to matters relating to 
the National Policy Statement for Highly Productive Land (NPS-HPL) raised by the persons or groups set out 
in Section 53(2) of the Fast-track Approvals Act 2024 (“FTAA”) within their comments on the application by 
Matamata Development Limited (“the Applicant”) for the Ashbourne development (“the Project”). This 
memorandum responds specifically to the following comments: 

• 47. Matamata Piako District Council – Annexure F – NPS-HPL Evidence 

• 47. Matamata Piako District Council – Annexure D – Economics Evidence 

The responses to the comments and concerns outlined below have been informed by technical input from 
Dr. Reece Hill, Soil Scientist, and Jeremy Hunt, Agribusiness and Environmental Consultant. Dr. Hill’s 
qualifications and experience were provided as part of the Ashbourne substantive application. Jeremy 
Hunt’s relevant qualifications and experience are detailed below. 

Jeremy Hunt – Agribusiness Consultant, AgFirst Waikato Director 

Jeremy is an Agribusiness Consultant at AgFirst Waikato (2016) Limited (AgFirst Waikato) in Hamilton, a role 
he has had for approximately 7 years. He has been a Director of AgFirst Waikato since 2020. Jeremy’s key 
focus area is land resource management and highly productive land and rural productivity assessments.  

• Jeremy’s work history includes environmental consulting for NIWA, Halcrow Group (London 
Olympic Park Development), URS and AECOM. Following this he embarked on a dairy farming 
career, where he was contract milking in the Waikato.  

• Jeremy holds a Bachelor’s degree in Environmental Science obtained in 2004 from the 
University of Canterbury.  He has completed the intermediate and advanced sustainable 
nutrient management and advanced soil conservation papers at Massy University. He also 
has a Land Use Capability Mapping Workshop Certificate. Jeremy is a member of the New 
Zealand Institute of Primary Industry Management (NZIPIM), an independent industry body 
for the farm advisory and rural profession. 

• He has been involved in District Council and Environment Court hearings as well as Mediation 
and Expert Witness Conferencing for assessments against the National Policy Statement – 
Highly Productive Land (NPS-HPL), particularly relating to clause 3.6 and 3.10. He has also 
been involved in fast track assessments against the NPS-HPL.  

• He has been involved in many due diligence assessments for land use change and was an 
author of the Our Land and Water – Barriers to Diversification Report as well as the co-author 
of the What Now Waikato, land use change diversification report. 
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• The core focus of his experience relates to land and resource management. The nature of 
Jeremy’s work leads him to work across a wide range of issues in the primary sector and land 
use assessments.  

1.0 Annexure F – Highly Productive Land 

From my review, it appears that Matamata-Piako District Council (MPDC) has overstated the extent to which 
the NPS-HPL applies to the Ashbourne development, and their comments suggest they are possibly assessing 
the NPS-HPL policy framework as if it applies to the entire site. For clarity, the following points outline the 
correct application of the NPS-HPL, supported by the figure and inform the responses provided in the table 
below.  

• The majority of the residential proposal of the Ashbourne development is zoned Rural 
Lifestyle/Residential under the District Plan and is therefore exempt from NPS-HPL 
considerations. The exception is a small approximately 2.5ha corner adjoining the greenway 
and retirement village sites.  

• The northern and southern solar farm areas are zoned Rural and therefore fall within the 
NPS-HPL framework; however, as acknowledged by MPDC and summarised below, the solar 
farms are exempt and provided for under a pathway in Clause 3.9, with grazing able to 
continue under the panels. As such, the solar farms land is not being lost to productive use. 

• There is a portion of the site that does not form part of the application for development and 
will remain rural (the balance lot). This is known as Lot 2 and adjoins the Waitoa Stream, 
shown in Maven’s Proposed Scheme Plan ‘Day 0’. 

• The remaining Rural-zoned land comprising the balance lot, retirement village, greenway, 
and approximately 2.5 ha of residential land totals approximately 40 ha and represents the 
only portion of the site where a full assessment under the NPS-HPL is required. 

Accordingly, my responses to the comments received focus on this isolated central pocket encompassing 
the balance lot and retirement village, rather than the Ashbourne project as a whole. 
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1.1 Review of Land Use Capability Assessment 

The Perrin Ag response confirms that they agree with the site-specific assessment undertaken by 
Landsystems and submitted with the substantive application relies on a sound methodology and analysis, 
and they generally agree with the interpretations made, being that all soils within the assessment area are 
deep and experience a mild climate, with the primary limitations for productive use being soil drainage 
(wetness) and slope class (erosion).  

Further, Perrin Ag agree with the agronomic conclusions presents, including the evaluation of the suitability 
of different LUC units for the identified range of land uses, and consider the overall conclusions to be well-
founded. The remainder of the Perrin Ag assessment is summarised in the below tables.
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land-based primary production economically unviable for at least 
30 years, not that the soil applies limitations 

these constraints. The assessment explicitly considers not only the physical 
limitations of the land but also the combined effect of regulatory, operational, and 
infrastructural factors, confirming that viable land-based production cannot be 
achieved. 

Refer to responses provided by AgFirst in 4.4.12 – 4.4.16, 4.4.17, 4.4.19 and 4.4.20 
above for additional context. Please also refer to the Economics Response prepared 
by Insight Economics, specifically Section 4 for further information.  

4.51 The attached soils assessment on which this view was reportedly 
based, determined that the wetter soils would not be capable of 
“supporting crops and horticulture that require good soil 
drainage” and that “The land is best suited to pastoral systems 
and seasonal (summer) arable cropping,” This is not the same as 
economically unviable and according to IE’s original report, the 
site is currently utilised as a Dairy Farm with nothing to suggest 
that this ongoing activity is economically unviable. Based on the 
information provided, the application would appear to not satisfy 
the test under Clause 3.10 from an economic perspective.  

While the LUC assessment notes that wetter soils are best suited to pastoral systems 
and seasonal arable cropping, Clause 3.10(1)(a) requires assessment of economic 
viability over at least 30 years, not simply the ability to grow specific crops. The 
Ashbourne site is subject to constraints that materially limit economic viability, 
including drainage and wetness limitations, topography, fragmented high-capability 
soils, and water and nutrient management restrictions. Portions of the site are 
zoned rural residential, where the NPS-HPL does not apply, and past subdivisions 
have further fragmented the land, reducing operational efficiency and scale. As 
noted in the Section 53 comments, the current landowners have confirmed that 
existing farming operations are already constrained economically and operationally, 
demonstrating that ongoing production does not equate to full economic viability 
across the holding. Taken together, these factors show that the site meets the 
economic unviability threshold under Clause 3.10, as the combination of 
biophysical, regulatory, and operational constraints is expected to persist over the 
long term. 

Refer to responses provided by AgFirst in 4.4.12 – 4.4.16, 4.4.17, 4.4.19 and 4.4.20 
above for additional context. Please also refer to the Economics Response prepared 
by Insight Economics, specifically Section 4 for further information.  

Based on the additional economic information and the assessments provided in this 
NPS-HPL response, I consider the application satisfies the tests under Clause 3.10 
from an economic perspective.  
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4.5.4 While the applicant suggests that the HPL component represents 
only a small proportion of the overall development area, the 
intent of the NPS-HPL is to prevent the gradual erosion of 
productive soils through incremental loss.  
Allowing developments to proceed on this basis risks creating a 
cumulative effect that, over time, could be significant. 
Consequently, I do not consider it appropriate to simply discount 
the significance of the HPL loss on the basis that it is less than a 
quarter of the total development area. 

While the NPS-HPL seeks to avoid the gradual erosion of highly productive land, the 
NPS-HPL also acknowledges the importance of balance and provides pathways for 
where the use or potential loss of highly productive land is acceptable. I consider 
that the Ashbourne site context critically limits the applicability of this concern. 
Portions of the site are zoned rural residential and therefore exempt from the NPS-
HPL, meaning that highly productive land does not extend across the entire 
Ashbourne development. Some of the rural zoned land will be retained within the 
development, for example through the solar farm areas, ensuring that productive 
capacity is not entirely lost. The productive capacity of the HPL portion is further 
limited by permanent constraints, fragmentation, and prior subdivisions, meaning 
that its loss will not materially reduce the wider productive capacity of the 
landholding. The benefits of the wider development, as outlined in the Economic 
Response, clearly outweigh the impacts associated with the limited loss of HPL. 
Given these factors, the Ashbourne landholding in my opinion does not represent 
the type of contiguous, high-quality land that the NPS-HPL is intended to protect, 
and the development is consistent with the objectives of the NPS-HPL while 
delivering broader economic and infrastructure benefits. 

 

 

 

 

 

 




