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WHBCB Wellington Hawke’s Bay Conservation Board
WOW Walking on Water
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SUMMARY OF REPORT AND DECISIONS

[1]  The Tukituki Catchment Proposal was referred to the Board of Inquiry by the
Minister for the Environment and the Minister of Conservation on 5 June 2013. This
proposal involves a proposed Plan Change (PC6), 17 resource consent applications
relating to the Ruataniwha Water Storage Scheme (RWSS), and a Notice of

Requirement (NoR) relating to the same scheme.

[2] A total of 384 submissions (plus 22 further submissions) were received. The
Board conducted a hearing between 18 November 2013 and 21 January 2014, during
which it heard evidence from 131 witnesses and representations by a further 74
submitters. By the time the hearing concluded the Board had before it more than 28,000

pages of material.

[3] Currently the waters of the middle and lower Tukituki catchment are in a

degraded condition, particularly as a result of nuisance periphyton (algae and slime).

[4] PC6 is the first of a series of catchment specific plan changes that the Hawke’s
Bay Regional Council intends to implement for the Hawke’s Bay Region. Through this
plan change (and future plan changes for other catchments) the Regional Council seeks
to give effect to the National Policy Statement for Freshwater Management 2011 by

focussing on water quality and quantity issues in Hawke’s Bay.

[5] The RWSS involves the proposed construction and operation of a dam and a 90
million m® reservoir on the Makaroro River for irrigation purposes (with a small hydro-
electric power station). If built the dam would be the largest irrigation dam in New
Zealand and the largest dam to be built during the last 20 years. The irrigation

distribution network would enable around 25,000ha of land to be irrigated.

[6] Both PC6 and the RWSS gave rise to a range of competing interests. A major
issue concerned the balancing of intensification of land use with the protection of the
environment, in particular the river system within the Tukituki catchment. Cultural
issues, especially the relationship between Maori and the waters in the catchment, were

also prominent.



[7] One of the most contentious features of PC6 as notified was its approach to
managing phosphorus and nitrogen. The proposed plan adopted what was described as a
‘single nutrient’ approach focussing on the management of phosphorus. Nitrate-
nitrogen controls were only intended to avoid toxicity effects on aquatic ecology.

[8] Having considered all the information before it, the Board rejected this approach
in favour of a ‘dual nutrient’ control which manages both phosphorus and nitrogen.
Rather than basing nitrogen limits on toxicity, the Board has taken in-stream ecological
health as the basis for the levels it has set. With the exception of one zone, dissolved
inorganic nitrogen (DIN) levels have been set at 0.8mg/l. The exception is the zone in
the headwaters of the catchment where the limit has been set at 0.15mg/l. Having
received comments on the draft report the Board corrected an error that would have
required individual farmers to meet the 0.8mg/lI DIN limit. The reasons underlying this
correction are detailed in the report.

[9] Instead, leaching rates for nitrogen based on the Land Use Capability
Classification System (LUC) have also been adopted and incorporated into PC6. In
addition the Board has included a requirement for all farms within the Tukituki
catchment that exceed 4ha (or 10ha where the land use is non-intensive) to prepare a
Farm Environmental Management Plan (FEMP). There are also stock management

requirements in respect of waterways.

[10] In broad terms the proposed policies for the management of phosphorus in PC6
have been retained.

[11] Proposed minimum flows for the rivers in the catchment have been endorsed by
the Board. However, the Board has increased the volume of groundwater from the
Ruataniwha aquifer that may be consented for irrigation purposes from a proposed 28.5
million m%year to 43.5 million m*/year provided that any reduction in surface water

flows is compensated from deep groundwater or storage.

[12] Subject to the amendments mentioned above, the Board approved PC6.



[13] The resource consents sought for the RWSS have been granted, subject to
conditions, and the notice of requirement has been confirmed, again subject to

conditions.






PART 1

BACKGROUND

Introduction

[1] On 5 June 2013 the Minister for the Environment and the Minister of
Conservation jointly referred the following matters to this Board pursuant to ss 142 and
147 of the Resource Management Act 1991 (RMA):

. Hawke’s Bay Regional Council (HBRC) proposed Plan Change 6 (PC6)
to the Hawke’s Bay Regional Resource Management Plan (RRMP);

. applications by Hawke’s Bay Regional Investment Company Limited
(HBRIC) for 17 resource consents relating to the Ruataniwha Water
Storage Scheme (RWSS); and

. a notice of requirement (NoR) for a designation by the same company
which also relates to the RWSS.

These matters, which are collectively referred to as ‘the Tukituki Catchment Proposal’,
concern water and land resources within the Tukituki catchment of the Hawke’s Bay

region.

[2] Upon referral, the Board was required by the relevant provisions of the RMA to
inquire into the Tukituki Catchment Proposal and upon completion of the inquiry,
produce a draft report and decisions for comment. The draft report and decisions were
released on 15 April 2014. Having considered the comments received the Board made
various amendments to the draft report following which it issued this final report and

decisions.

[3] Notwithstanding that PC6 and the RWSS were referred to the Board at the same
time and were of necessity heard together, the Board decided that each matter needed to
be assessed and determined separately and consecutively, with PC6 being assessed and

determined first. For that reason the Board has devoted separate parts of this report to



each of those matters. Part 1 provides a background, Part 2 relates to PC6 and Part 3 to
the RWSS.

[4] This part (Part 1) outlines various background matters that will provide a context
for Part 2 and Part 3. It commences with an overview of the Tukituki catchment, PC6
and the RWSS. Then the Board outlines the process by which the proposed plan change
and storage scheme reached the Board and the manner in which we have conducted this
inquiry. The approach that the Board has taken to a number of matters that involve both
PC6 and the RWSS is then explained, followed by a brief discussion about a theme that
ran through the inquiry (the need for a change in approach to the management of land
and water resources). Finally, we refer to the comments received on the draft report and
the Supreme Court decision in Environmental Defence Society Inc. v New Zealand King
Salmon Company Limited* which was issued two days after the Board’s draft report and

decision was released.

The Tukituki Catchment

Overview

[5] The Tukituki catchment, which covers approximately 2,500km?, is the third
largest catchment in the Hawke’s Bay region. The headwaters of the Tukituki River, its
largest tributary the Waipawa River, and some other tributaries including the Makaroro
River are located high in the Ruahine Ranges. Other tributaries have their headwaters
in the foothills. These rivers and streams cross the Ruataniwha Plains and merge into the
Tukituki River east of Waipukurau (Figure 1). Ultimately the Tukituki River flows into
Hawke Bay about 105km from its source.

! Environmental Defence Society Inc. v New Zealand King Salmon Company Limited [2014] NZSC38.
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Figure 1: Tukituki Catchment and Ruataniwha Plains

[6] Over time a large part of the catchment has been modified by the clearance of
vegetation, land drainage, and land development. However, the upper reaches of the
catchment within the Ruahine Forest Park have largely escaped human influence and

are dominated by native vegetation.

[7] Below the ranges the foothills are predominantly used for pastoral farming,
especially sheep and beef, and for forestry. On the Ruataniwha Plains and further down
the catchment more intensive farming occurs, including some dairying, orcharding and
other horticulture. At the bottom of the catchment viticulture and horticulture
predominates. Currently it is estimated that of the catchment used for farming and
forestry purposes, 70% is devoted to some form of sheep and beef enterprise, 18% to
forestry, 4% to dairying, 5% to arable farming, and less than 1% to orcharding and

viticulture.?

2 Harris Consulting Ltd, Economic Impact of future nutrient reduction scenarios for the Tukituki River, 26 February
2013, Folder 5 of Plan Change application documents, Tab 12, page 4, paragraph 2.2. A figure showing the
distribution of land use throughout the catchment can be found in A Uytendaal and O Ausseil, Tukituki Catchment
recommended water quality limits and targets for the Tukituki Plan Change 6, February 2013, Folder 4 of Plan
Change application documents, Tab 1, Figure 5.



[8] Lying as it does in the rain shadow of the Ruahine Ranges, the Hawke’s Bay
region is drier than many other regions in New Zealand.* Droughts are common and
can be prolonged during summer months. Severe droughts were experienced between
2006 and 2009 and again in 2012/13. During these times low flows in the rivers within
the catchment are common and there are indications that climate change will result in

droughts becoming more prevalent and severe.*

[91  There is widespread concern about the quality of the water in the middle and
lower reaches of the catchment. Prolonged low flows in summer months, high
temperatures, and high in-stream nutrient concentrations, have led to excessive growth
of periphyton (algae and slime) which has adversely affected water quality.> Restoration
and protection of the health and wellbeing of the river for future generations is seen by
many as a critical issue. Apart from their very significant cultural and spiritual values,
the rivers and streams in the Tukituki catchment provide a popular resource for

swimming, angling, food gathering and other recreational activities.

Aquifers

[10] Beneath the Ruataniwha Plains is a multi-layered and interconnected aquifer
system covering 800km?. At any one time this system contains about 8 billion m® of
water.® Beneath the aquifer system is a relatively impermeable mudstone/siltstone
basement and at some locations the aquifer system extends to a depth of 200m.” Twelve

rivers and streams flow across this basin.

[11] The aquifer is directly recharged largely by rainfall with a smaller contribution
indirectly from river seepage. Apart from groundwater that is extracted for irrigation
and other purposes, evapotranspiration and spring discharge, the overwhelming bulk of

the groundwater leaves the Ruataniwha basin along its eastern boundary through rivers

% | Maxwell, Evidence in Chief, paragraph 3.6.

4 J Renwick, Climate Change and its implications for Ruataniwha Water Storage Scheme, May 2013, Ruataniwha
Water Storage Scheme application documents, Key Reference Report, Folder 3, Tab 3.

% | Maxwell, Evidence in Chief, paragraph 3.17.

® J Weir, Tukituki Catchment Proposal Hearing Transcript, page 1456 and | Mclndoe, Concise Summary Ruataniwha
Water Users Group, Page 1, paragraph 4.

" H Baalousha, Evidence in Chief, paragraph 5.1.



and streams. Travel time of water through the aquifer varies and in some parts it can

take 10 years, whereas in others it can take more than 100 years.®

[12] Another relatively small groundwater resource exists beneath the Papanui basin
which is located north-east of Waipukurau. However, information about this resource is

limited® and further investigation of the basin is taking place.

[13] At the lower end of the catchment the Tukituki River meets the Heretaunga
Plains. Gravels from the river have been deposited onto the south eastern part of the
Heretaunga Plains forming a shallow (0-50m in depth) semi-confined aquifer known as
the Tukituki aquifer system. It is likely that this aquifer is at least partially connected to
the Heretaunga Plains aquifer system. Pressure differences mean that there will be a
tendency for groundwater to move from the Heretaunga aquifer into the Tukituki

aquifer.®®

Irrigation

[14] Owver recent times the total land area on the Ruataniwha Plains under irrigation
has increased significantly. In 1995 about 2200ha was under irrigation and by 2009 that
had increased to 6-7000ha. In 1990 around 3million m® of water was extracted from the
Ruataniwha aquifer pursuant to resource consents. Today the figure stands at
approximately 25million m® (plus around 1.5million m® of water taken as permitted
takes pursuant to s 14(3)(b) of the RMA or the rules of the Regional Resource
Management Plan (RRMP))."

[15] Since 2004 HBRC has proceeded on the basis that surface water resources on the
Ruataniwha Plains have been fully allocated. As a result water users have looked to the
groundwater resource as an alternative supply. Hence the substantial increase in
extraction from the aquifer. Dr Husam Baalousha, the Senior Hydrogeologist at HBRC,
considers that this has caused a decrease in aquifer levels in parts of the basin.*

8 H Baalousha, Tukituki Catchment Proposal Hearing Transcript, page 277.

° H Baalousha, Evidence in Chief, Section 6.

104 Baalousha, Evidence in Chief, paragraph 24 and | Maxwell, Evidence in Chief, paragraph 3.15.
1 H Baalousha, Evidence in Chief, paragraph 5.6 and P Barrett, Evidence in Chief, paragraph 5.15.
12 4 Baalousha, Evidence in Chief, paragraph 5.7.
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[16] Across the entire catchment there are 174 groundwater take consents and 98
consents authorising extraction of surface water. Generally these consents do not specify
a seasonal or annual volume, but the surface takes and some shallow groundwater takes

are subject to minimum flow conditions.

Key issues for the catchment

[17] When Helen Codlin took up her position in 2008 as HBRC Group Manager
Strategic Development she considered that the key planning issues for the Tukituki

catchment were:

“1. New surface water allocation limits in the RRMP had put many parts of
the Tukituki and Catchment in a state of over-allocation.

2. Revised minimum flow limits had been set under a negotiated
[Environment Court] consent order in 2006 with a commitment to
undertake further investigations and review if necessary, but this was
still a work in progress.

3. Lack of information about the ground water and surface water
connections was hindering new irrigation activity.

4. Three consecutive summer droughts over 2006 — 2009 had caused
impacts on the security of water supply for irrigators under their existing
consent conditions.

5. Excessive growths of algae and slime in the Tukituki River, particularly
in the lower Tukituki River during the drought periods were impacting
on recreational and trout fishing values.”

Thereafter HBRC began working on a range of strategies and solutions which

ultimately culminated in PC6 and the RWSS, to which we now turn.

Plan Change 6

[18] This proposed plan change is the first of a series of catchment specific plan
changes that HBRC intends to implement for its region. PC6 inserts two new chapters
(5.9 and 6.9) into the RRMP which became operative in 2006. It also makes a number
of consequential amendments to other parts of the Regional Plan. These new chapters
and consequential amendments apply to the whole of the Tukituki catchment from high

in the Ruahine Ranges down to the landward boundary of the coastal marine area.

¥ H Codlin, Evidence in Chief, paragraph 5.1.
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[19] Chapter 5.9 contains the objectives (5.9.1), water quality policies (5.9.2) and
water quantity policies (5.9.3) that would apply to the Tukituki catchment. Chapter 6.9
contains the catchment rules relating to land use and water quality (6.9.1) and water
takes (6.9.2). An extensive glossary of terms is added to the existing glossary in the

RRMP. There are also a series of schedules and maps.

[20] In broad terms PC6 as notified seeks to:

implement and give effect to the National Policy Statement for
Freshwater Management 2011 (NPSFM);

. address specific water allocation and water quality issues in the

catchment through five objectives;

. set water quality limits and targets (through policies and rules) to achieve

the objectives and implement a nutrient management framework;
. set new water allocation limits;

° increase current minimum flows; and

provide for the consideration of community irrigation schemes.

Supporting the plan change is a non-regulatory implementation plan which is designed
to assist the transition of landholders to the policies and rules in the plan and promote

effective on-farm management practices.

[21] A more comprehensive description of PC6 will be provided in Part 2.

[22] Following public notification by HBRC of the plan change on 4 May 2013, the
council received 80 submissions. However, rather than considering those submissions
itself, HBRC resolved to seek ‘an integrated decision-making approach’ by asking for
PC6 to be “called in’ by the Ministers and for both PC6 and the RWSS to be heard by a

single board of inquiry.*

¥ H Codlin, Evidence in Chief, paragraph 9.5.
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Ruataniwha Water Storage Scheme

[23] While HBRC was developing the strategies that culminated in PC6 it was also
exploring the possibility of water storage in the Tukituki catchment. The Council
contemplated that if storage was a viable alternative it might also offer opportunities for

improving in-stream values for recreation, angling, and ecosystem health.*

[24] Having initially assessed 18 potential dam sites and the possible alternative of
on-farm storage, HBRC decided to pursue a water storage scheme involving a dam on
the Makaroro River. In broad terms the scheme involves the harvesting of water during
winter or at other times of high flow and releasing flows back into the river to satisfy

irrigation demand, an environmental river flow regime, and electric power generation.

[25] It was anticipated that the scheme would provide a reliable supply of irrigation
water for approximately 25,000ha of land, primarily on the Ruataniwha Plains. In
addition it would provide enhanced flows during summer months to help support river

ecology as well as providing “flushing flows’ to assist with the management of nuisance

periphyton.

The proposed scheme

[26] At its highest point the concrete-faced rockfill dam would be 83m high with a
crest 505m long and 8m wide. It would have the capacity to store 90million m® of
water with the lake behind the dam extending for almost 7km at full capacity. A small
6.5 megawatt hydro electric power station is proposed to be constructed at the toe of the
dam. If constructed this dam will be the largest irrigation reservoir in New Zealand and
the dam will be the largest to be constructed during the last 20 years.

[27] Flows released from the dam would supply water to five irrigation zones (A-D
and M) (Figure 2).

5 H Codlin, Evidence in Chief, paragraph 2.6.
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Figure 2: The dam, reservoir, and irrigation Zones A-D and M

[28] Several kilometres downstream of the dam an intake structure on the Waipawa
River would collect flows for distribution to Zones A-D via approximately 18km of
open head races and pipelines extending over a further 18km. A secondary piped
distribution network system of approximately 121km would bring water to ‘farm gates’

within the four irrigation zones.

[29] Further downstream another water intake on the Waipawa River would provide
irrigation water for Zone M. This water would flow along the old Waipawa riverbed into
the Papanui Stream, which would effectively together provide the primary distribution
network for Zone M. Individual farm intakes will be installed at various locations along

the length of the old Waipawa riverbed/Papanui Stream.

[30] Irrigation Zones A-D and M cover some 59,000ha. Of this, around 25,000ha
will be directly affected by irrigation. It is anticipated that beyond that further farmland
would be indirectly influenced. Thus a large area of land is likely to be affected if the
RWSS proceeds.

14



[31] Depending on soil types, it is anticipated that a high proportion of the irrigated
land may be used for dairying and arable farming. According to an economic
assessment'® 37% may be under dairying and 32% under mixed and intensive arable
farming. The remaining 31% could consist of mixed finishing farms, dairy support,

orchards and vineyards.

[32] It is estimated that the dam and distribution network would cost around $265m.
When on-farm costs are taken into account the total cost of the project is likely to be in
the vicinity of $650m.

[33] A more comprehensive description of the RWSS will be provided in Part 3.

Hawke’s Bay Regional Investment Company Limited

[34] Having decided to pursue the water storage scheme, HBRC transferred
responsibility for obtaining the necessary consents to HBRIC which is a wholly owned
subsidiary company of HBRC. HBRIC acquired Requiring Authority Status for the
distribution system under s 167 of the RMA.

[35] If the consents and NoR are granted, HBRIC would have responsibility for
progressing the scheme up to the point when a final decision is made to proceed with
construction. Ultimately an investor consortium would have responsibility for owning
and operating the RWSS.* Unless formal transfers are made, HBRIC would remain

directly responsible for the consents and designation.

Application for resource consents and NoR

[36] On 6 May 2013 HBRIC lodged 17 applications for resource consents and a
NoR with the Environmental Protection Authority (EPA) pursuant to s 145 of the RMA.
The applications for resource consent concern the construction, operation, and
maintenance of the dam and related structures; water intakes and diversions; outfall

structures and discharges; and mitigation and offset work (including beach re-

16 A Macfarlane, Evidence in Chief, paragraph 4.1.
17 G Hansen, Evidence in Chief, paragraph 2.8.
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nourishment). The NoR concerns the construction, operation and maintenance of the

primary distribution network.

[37] Fifteen of the resource consent applications come within the administrative
jurisdiction of HBRC. Of the remaining applications, one comes within the jurisdiction
of Central Hawke’s Bay District Council (CHBDC) and one within the jurisdiction of
Hastings District Council (HDC). The NoR comes within the jurisdiction of CHBDC.

Ministerial referral to the Board of Inquiry

[38] This section explains how the Tukituki Catchment Proposal came to be referred
to the Board.

Statutory framework

[39] Part 6AA of the RMA confers on the Minister for the Environment (jointly with
the Minister of Conservation where a coastal marine area is involved) power to set in
motion procedures by which plan changes, resource consents and notices of requirement

can be referred to a board of inquiry.

[40] Inthis case the Ministers were requested by HBRC to “call in” PC6 and refer it to
a board of inquiry pursuant to s 142 on the basis that it was part of a proposal of
national significance. The other component of national significance was the RWSS in
respect of which the 17 applications for resource consent and application for NoR were
lodged with the EPA pursuant to s 145.

[41]  When deciding whether to make a decision ‘calling in’ PC6 the Ministers were

required by s 142(4) to have regard to the:

. views of the applicant and the local authorities involved;
. capacity of the local authorities to process the matter; and
. recommendation of the EPA.

16



Under s 147(4) the Ministers were required to have regard to identical matters when
considering whether the applications for resource consent/NoR should be referred to a

board of inquiry.

[42] Both HBRC in its capacity as proponent of PC6 and HBRIC as applicant for the
resource consents/NoR sought referral of PC6 and the RWSS to a single independent
board of inquiry. They did so on the broad basis that both matters were linked and were

matters of national significance that had aroused widespread public interest.

[43] Given its relationship to HBRIC, HBRC considered that it did not have “the
capacity or the perceived level of independence”® to process the RWSS
applications/NoR. HBRC also believed that it was highly desirable for the storage
scheme proposal to be heard in combination with PC6. For their part both HDC and
CHBDC considered that they did not have the resources to process the RWSS
applications. The EPA recommended that both matters be referred to a single board of

inquiry.*

Ministers’ direction to the Board

[44] On 5 June 2013 the Ministers directed that the Tukituki Catchment Proposal be
referred to a board of inquiry. Given that the Board is required to have regard to the

Ministers reasons® it is appropriate to reproduce those reasons:

“National significance

The matters proposed by HBRC and HBRIC are part of a proposal of national
significance having given regard to the following relevant factors in section
142(3) of the RMA:

e The Ruataniwha Water Storage Scheme would involve significant use
of natural and physical resources (section 142(3)(a)(ii)). The
Ruataniwha Water Storage Scheme would require construction of a dam
that would be 83 metres high (at its deepest point), with a 505 metre
wide crest behind which 90 million cubic metres of water would be
stored. The proposed dam would use 37,500 cubic metres of concrete
for the dam face and foundations and 2.5 million cubic metres of rock
and alluvial material for construction. The irrigation network comprises

'8 Environmental Protection Authority (EPA) Recommendation, 10 May 2013, paragraph 95.
19 EPA Recommendation, 10 May 2013, paragraph 98.
20 5 149P(1)(a) of the Resource Management Act 1991.
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36 kilometres of headrace canal and primary pipeline and 121km of
secondary distribution pipeline. Significant linear earthworks would be
needed to construct the headrace canal and pipeline network. The
matters applied for in the construction of the proposed dam and
headrace canal distribution network include significant associated
infrastructure, such as small quarries to supply raw material, a concrete
batching plant, workshops, access roads and worker habitation.
Construction is anticipated to take four and half years. In addition, Plan
change 6 addresses significant use of natural and physical resources
including by setting minimum flows and managing agricultural nutrient
inputs to the catchment.

The Ruataniwha Water Storage Scheme would result in significant
change to the environment (section 142(3)(a)(v)). The proposed dam
would be the largest dam to be constructed under the RMA, and the
largest constructed in New Zealand for irrigation purposes. A reliable
water supply for irrigation is proposed to allow for intensification of
agriculture and horticulture, with flow on social, economic, cultural,
recreational and environmental effects. Concurrently, Plan change 6
would set higher minimum flows and controls to limit nutrient runoff
that are designed to reverse the ecological degradation that has occurred
in the Tukituki River in recent decades. The proposed dam and reservoir
would prevent migration of freshwater species resulting in a loss of
river habitat for some species. They would change the sediment balance
in the river by trapping larger sediment behind the dam. Six kilometres
of braided river channel of the upper Makaroro River are proposed to be
inundated by the reservoir resulting in a direct loss of river habitat.

The Ruataniwha Water Storage Scheme affects more than one region or
district as it is proposed to extend into Central Hawke’s Bay and
Hastings Districts, being within the boundary of Hawke’s Bay Regional
Council (section 142(3)(a)(ix)).

The Tukituki Catchment Proposal, and its parts, is likely to be
significant in terms of section 8 of the RMA (Treaty of Waitangi)
(section 142(3)(a)(vii)). In reference to the principle of active protection
the Ruataniwha Water Storage Scheme is expected to contribute to an
improvement in habitat for taonga species including longfin eel, koaro
and bluegill bully over the summer months due to environmental water
releases, and the progressive return to natural flows in wetlands and
waipuna. The components of the Ruataniwha Water Storage Scheme
may impact on the mauri of the Tukituki Catchment, through damming
the natural flow of the Makaroro River, abstracting large volumes for
irrigation and diverting flows via the headrace canal and pipeline
network into new river channels. The Ruataniwha Water Storage
Scheme’s suggested co-management structures could provide for a
more consistent planning approach towards the development of
outcomes, indicators and monitoring measures seeking to improve the
Mauri of the Tukituki river catchment.

The Tukituki Catchment Proposal and its parts has aroused widespread
public interest regarding its actual or likely effects on the environment
(section 142(3)(a)(i)). The combined proposal is intended to address
many of the on-going issues with the river. There are competing views
on what is the best outcome for the river. Local media has indicated that
the proposed Ruataniwha Water Storage Scheme is polarising the
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Hawke’s Bay community. It would involve a significant investment by
Hawke’s Bay Regional Council in irrigation infrastructure and some
groups have expressed concern that ratepayers should be more involved
in such decisions. Plan change 6 has also aroused widespread public
interest as the Tukituki River experiences low flows in summer and a
degraded water quality from nutrient enrichment. The Proposal is
intended to address many of the on-going management issues with the
river, such as minimum flows, riparian protection, and nutrient
management.

e Plan change 6 involves methods for water and land management that are
new to New Zealand and may affect its environment. Catchment-wide
land use, river and groundwater modelling is a relatively novel process
in New Zealand, which would provide for integrated management of the
water resource in the catchment. Progress on catchment planning in
Hawke’s Bay is guiding water management planning in other areas of
New Zealand. The process may to be used as a prototype for other areas
looking to implement the Freshwater NPS and the recommendations of
the Land and Water Forum.

e Both Hastings District Council and Central Hawke’s Bay District
Council are the territorial authorities with jurisdictions relevant to the
Tukituki Catchment Proposal and its parts. The Councils consider that
the Ruataniwha Water Storage Scheme meets some of the tests for
national significance under section 142(3) of the RMA. In addition, the
Councils note that application is without precedent in Hawke’s Bay and
demands a level of logistical support and integrated decision making
that exceeds the existing capacity of both territorial authorities.

o Hawke’s Bay Regional Council is the regional council with jurisdiction
relevant to the Ruataniwha Water Storage Scheme and is the proponent
of Plan change 6. Hawke’s Bay Regional Council considers that Plan
change 6 and the Ruataniwha Water Storage Scheme are linked and
together make up the Tukituki Catchment Proposal. The Council’s
opinion is that the Tukituki Catchment Proposal is of national
significance and it is highly desirable that the two components are
considered and heard in combination. Hawke’s Bay Regional Council is
also of the opinion that it does not have the capacity or perceived level
of independence to hear and decide the Tukituki Catchment Proposal.

e Hawke’s Bay Regional Investment Company is the applicant for the
Ruataniwha Water Storage Scheme. It considers that the Ruataniwha
Water Storage Scheme is part of a nationally significant proposal, being
the Tukituki Catchment Proposal. It notes that, given the close
connection between the two parts of the Proposal it would be most
efficient for them to be heard together. In addition, given the Hawke’s
Bay Regional Investment Company is a council controlled organisation,
it considers that it would be inappropriate for Hawke’s Bay Regional
Council to have a decision making role.

Direction to a Board of Inquiry

We propose to refer the Ruataniwha Water Storage Scheme and Tukituki Plan
change 6, together as parts of the Tukituki Catchment Proposal to a board of



inquiry. Before reaching our decision to direct matters to be referred to a board
of inquiry for decision we considered the following relevant factors:

e The Environmental Protection Authority recommendation that we refer
the matter to a board of inquiry.

¢ The Ruataniwha Water Storage Scheme would be the largest irrigation
project in New Zealand. It is our view that directing this proposal to a
board of inquiry recognises the importance of this infrastructure to the
Government.

o Plan change 6 represents one stage of the Hawke’s Bay Regional
Council’s notified Progressive Implementation Plan to implement the
National Policy Statement for Freshwater Management. Directing this
part of the proposal to the same board of inquiry as the Ruataniwha
Water Storage Scheme would ensure decision making for the Tukituki
Catchment is managed holistically.

e The board of inquiry process is designed specifically to consider matters
of national significance, to allow for timely, comprehensive,
independent decision making within a streamlined process.

o Referring these matters to a board of inquiry provides for a decision
within a nine month statutory timeframe. The Environment Court or the
relevant local authorities are not subject to this timeframe. Central
Hawke’s Bay District Council has indicated a preference for the
proposal being referred to a board of inquiry as the certainty of
timeframe would assist with their district plan review.

e The views of the applicant and the relevant local authorities that would
have processed and decided the matters if we had not directed the
matters to be referred to a board of inquiry for decision. The board of
inquiry process allows for local input into the composition of the board
as the Minister must seek suggestions for board members from the local
authority.

o The capacity of those relevant local authorities.”

In due course the members were appointed to the Board pursuant to s 149J of the RMA.
It goes without saying that the Board is entirely independent of all those involved in the

inquiry.

[45] One submitter alleged that the “call in’ process was undemocratic and lacking in
legitimacy. Nevertheless, PC6 and the RWSS were referred to the Board pursuant to a

statutory process and no further response on the Board’s part is required.

Statutory framework governing the inquiry

[46] The relevant statutory framework is contained in s 149J to s 149S of the RMA.
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Preliminary steps

[47] Although PC6 had already been publicly notified by HBRC, s 149C required the
EPA to give public notice of the Ministers’ Direction and to call for submissions on both
PC6 and the RWSS. By the time the period for lodging submissions expired (2 August
2013) an additional 304 submissions had been received. Thus there are a total of 384

submissions before the Board, including the 80 submissions earlier received by HBRC.

[48] In accordance with s 149F, Hill Young Cooper Ltd then produced a summary of
submissions® which runs into 665 pages, and that summary was duly notified by the
EPA. Following notification of the summary of submissions persons meeting the s
149F(3) criteria had 10 working days to make further submissions. By closing date (30

August 2013) a further 22 submissions had been received.

[49] The Board records at this point that on 6 September 2013 Hawke’s Bay and
Eastern Fish and Game Councils (Fish and Game) asked the Board to arrange for an
amended summary of the Fish and Game submissions to be prepared and notified.
Underlying this request was an allegation that the summary already provided contained
deficiencies. The Board declined the Fish and Game request on the basis that the
summaries already provided were fair and accurate, not misleading, and that the
requirements of s 149F(2) had been met.

Consideration and determination by the Board

[50] As to the conduct of the inquiry, s 149L provides:

“(1)  Aboard of inquiry ... may, in conducting its inquiry, exercise any of the
powers, rights, and discretions of a consent authority under sections 92
to 92B and 99 to 100 as if—

@) the matter were an application for a resource consent; and

(b) every reference in those sections to an application or an
application for a resource consent were a reference to the matter.
2 If a hearing is to be held, the board must—
@) fix a place and the commencement date and time for the hearing;
and

2L symmary of Submissions Plan Change 6: Hawke’s Bay Regional Resource Management Plan, prepared for the
Tukituki Catchment Proposal Board of Inquiry, 14 August 2013.
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®)
(4)

(b) give not less than 10 working days' notice of the matters stated in
paragraph (a) to—
0] the applicant; and
(i) every person who made a submission on the matter stating
that he or she wished to be heard and who has not
subsequently advised the board that he or she no longer
wishes to be heard.
A hearing must be held at a place near to the area to which the matter
relates.
A board of inquiry—
@) must keep a full record of any hearings or proceedings:
(b) may permit a party to question any other party or witness:
(c) may permit cross-examination:
(d) without limiting sections 39, 40 to 41C, 99, and 99A,—
0] may direct that a conference of a group of experts be held:
(i) may direct that a conference be held of submitters who
wish to be heard at the hearing, the applicant, and any
relevant local authority, or any of them.”

A hearing took place between 18 November 2013 and 21 January 2014. A full record of

the hearing was kept and the transcript is publicly available on the EPA website.?

[51] Section 149P, which specifies how the Board is to go about considering the

matter, relevantly provides:

“1)

)

@

A board of inquiry considering a matter must—

@) have regard to the Minister's reasons for making a direction in
relation to the matter; and

(b) consider any information provided to it by the EPA under section
149G; and

(©) act in accordance with subsection (2), (3), (4), (5), (6), (7), (8), or
(9) as the case may be.

A board of inquiry considering a matter that is an application for a

resource consent must apply sections 104 to 112 and 138A as if it were a

consent authority.

A board of inquiry considering a matter that is a notice of requirement for
a designation ...—

€)) must have regard to the matters set out in section 171(1) and
comply with section 171(1A) as if it were a territorial authority;
and

(b) may—

2 www.epa.govt.nz/Resource-management/Tukituki/Hearing/hearing-proceedings
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Q) cancel the requirement; or
(i) confirm the requirement; or
(iii)  confirm the requirement, but modify it or impose
conditions on it as the board thinks fit; and
(©) may waive the requirement for an outline plan to be submitted
under section 176A.

(6) A board of inquiry considering a matter that is ... a change to a regional

plan—

€)) must apply clause 10(1) to (3) of Schedule 1 as if it were a local
authority; and

(b) may exercise the powers under section 293 as if it were the
Environment Court; and

(©) must apply sections 66 to 70B and 77A to 77D as if it were a
regional council; and

The Board has applied this section when considering and determining the matters before
it.

[52] As soon as practicable after completing its inquiry the Board is required to
prepare a draft decision and report.” Under s 149Q(2) the draft report:

“(@)  must state the board's draft decision; and
(b) must give reasons for the decision; and

(c) must include a statement of the principal issues that were in contention;
and

(d) must include the main findings on the principal issues that were in
contention; and

(e) may recommend that changes be made to a plan, regional policy
statement, national policy statement, or New Zealand coastal policy
statement (being changes in addition to any changes that may result
from the implementation of the draft decision); and

()] may recommend that a national policy statement, a New Zealand coastal
policy statement, or a national environmental standard be issued or
revoked.”

Subsections (3) and (4) of s 149Q require the EPA to provide a copy of the draft report
to specified persons who must be invited to comment on “minor or technical aspects of

the report” to the EPA not later than 20 working days after the date of the invitation.

2 5149Q of the Resource Management Act 1991.
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[53] As already mentioned, the draft report was released on 15 April 2014. As soon
as practicable after the 20 working day period expired the Board was required to
consider any comments received, make its decision, and produce a final report.* Again
the final report was required to include the information listed in the previous

paragraph.®

[54] Under s 149R(2) the Board was required to produce its final report by 28 April
2014, which was nine months after the Ministers’ Direction was notified.”® However,
after the hearing finished it became apparent to the Board that it could not complete a
robust and comprehensive report (including the draft report which involved a
20 working day period for comment) within that time frame. Consequently the Board
applied to the Ministers under s 149S for an extension of one calendar month. That
extension was granted on 3 February 2014. Given the complexity of the issues and the
voluminous information before the Board even this extended time frame was
extraordinarily challenging. As a result of an application by HBRC, with the support of
HBRIC, a further extension of one calendar month was granted by the Ministers on 13

May 2014 for the Board to produce its final report and decisions.

[55] As soon as practicable after receiving notice of the Board’s decision HBRC
must, if the Board has approved PC6 (amended or otherwise), approve PC6 in its
determined form and make it operative under s 149W(2)(b) of the RMA. In relation to
any resource consents granted or NoR confirmed, the relevant consent authorities have
the same functions, duties, and powers in relation to those matters as they would have
had if they had granted the consents or confirmed the NoR themselves (s 149X of the
RMA).

245 149R(1) of the Resource Management Act 1991.

2 5 149R(3) of the Resource Management Act 1991.

% On 3 September 2013 the Resource Management Amendment Act 2012 (RMAA12), Section 149R (Board to
produce final report) was amended to take account of normal RMA non-working days over Christmas/New Year
holiday period in the nine month decision time frame. The holiday period is a 22-day period starting on 20
December in any year and ending on 10 January in the following year.
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The pre-hearing phase of the inquiry

[56] While it was necessary for the Board to resolve numerous pre-hearing matters
and to issue 30 Board Minutes, this segment of the report is confined to matters that

might be considered to be significant.

Directions as to procedure

[57] On 17 July 2013 the Board issued a comprehensive document specifying the
time frames for various pre-hearing steps and outlining the procedures to be adopted at

the hearing. In terms of the timetable:

. the applicants’ evidence was to be provided by 6 September 2013;

. submitters’ evidence was to be provided by 8 October 2013; and
. the applicants’ rebuttal evidence was to be provided by 8 November
2013.

Deadlines were also set for other matters including notification of an intention to cross-

examine the witnesses of other parties.

[58] The Board acknowledges that these time frames were challenging for the
applicants and submitters. A number of extensions of time for lodging evidence were
granted. In some cases the extension was granted because expert witnesses had
experienced delays in obtaining access to the proposed dam site (this is not a criticism
of the land owner). All the extensions were for a short duration, and in each case the
Board was satisfied that other parties to the inquiry would not be prejudiced and the

underlying timetable set by the Board would not be compromised.?

2" Minutes recording these extensions can be found on the Board’s website http://www.epa.govt.nz/Resource-
management/Tukituki/Board_directions_communications/Board_directions_minutes/Pages/default.aspx.
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Request for appointment of independent hydrologist

[59] On 12 September 2013 Mr Apple New Zealand Limited (Mr Apple), with the
support of some other submitters, asked the Board to appoint an independent hydrology
expert. This request was opposed by the applicants.

[60] When the request was made the time within which submitters were required to
lodge their evidence had not expired and the Board declined the request primarily on the

basis that it was premature.”® The request was not renewed.

Assistance to submitters

[61] Alison McEwan of Langley Twigg Law, Napier, was appointed by the EPA as an
independent ‘Friend of Submitter’. Her role was to assist potential submitters upon
request and the Board is grateful for the professional manner in which she discharged

that role.

[62] During the submission period 3 public meetings were convened by the EPA to
enable interested persons to discuss the inquiry process. These meetings were held at
Hastings on 15 July 2013, Waipawa on 9 July 2013, and Napier on 10 July 2013. All
meetings were well attended. The Board acknowledges the important role played by
EPA staff not only at those meetings but during the entire inquiry process.

Site visit

[63] On 17 October 2013 members of the Board visited the proposed dam site,
travelled through irrigation Zones A-D and M, and then travelled down to the Tukituki
River mouth at Haumoana. Accompanying the Board on the visit were EPA staff, a
representative of the applicants (who was not involved in the proposal), Ms McEwan as
the submitters’ representative, and Mark St Clair the independent planner appointed to

assist the Board.

28 Board Minute No.5 — Response to a request for an independent hydrologist, 23 September 2013.
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Facilitation meetings

[64] Facilitation meetings were held nightly between 15 and 21 October 2013 at the
Opera House in Hastings and the Municipal Theatre in Waipawa. Commissioners from
the Environment Court ran the meetings and the Friend of Submitter was in attendance.

The meetings were generally well attended.

[65] These meetings were intended to facilitate open discussion, clarify matters for
submitters, and, where possible, enable issues to be narrowed or resolved. Some of the
applicants’ experts were available at the meetings to answer questions. Topics discussed
at these meetings included economic and social effects of the RWSS, hydrology (water
quantity), engineering, aquatic and terrestrial ecology, amenity values, and land and

water science (water quality).

[66] The Board is grateful to the Commissioners for their leadership at these

meetings.

Expert conferencing

[67] Expert conferencing was conducted by Commissioners from the Environment
Court between 14 October 2013 and 24 October 2013. Again the Board is grateful to the
Commissioners for the role they played and to the expert witnesses for their
constructive approach to conferencing. This process enabled many issues to be resolved

or narrowed.

[68] Conferencing involved many topics including:®

. water quantity and quality;
. ecology (terrestrial and aquatic);
. landscape;

2 A facilitated session was also held on mana whenua matters.
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. economics;
° coastal and estuarine matters; and

. planning.

Reports as to the outcome of the conferencing were provided to the Board and where
necessary reference will be made to those reports in Parts 2 and 3 of this report.

[69] Following formal conferencing some experts were involved in informal
conferencing both before and during the hearing process. Again this was a productive

exercise which enabled further issues to be resolved or areas of dispute narrowed.

Pre-hearing conference

[70] A pre-hearing conference was held at the Hastings Opera House on 23 October
2013. It was attended by 16 lawyers (including Ms McEwan) and numerous submitters.
The procedure the Board intended to adopt at the hearing was outlined and those present

were invited to raise matters of concern. Three particular matters should be mentioned.

[71]  First, counsel for Fonterra Co-operative Group Limited (Fonterra) and Dairy NZ
Limited (Dairy NZ) suggested that submitters should have an opportunity to provide
rebuttal briefs of evidence in response to the briefs of evidence that had been provided
by other submitters. The Board agreed and directed that submitters would have until 30

October 2013 to provide rebuttal evidence. Fourteen rebuttal briefs were received.

[72] Secondly, the Board was asked by counsel for Fish and Game to seek a report
from an independent expert as to the fitness for purpose of the Tukituki River Model
(TRIM model) that had been used by Dr James (Kit) Rutherford, an expert witness for
the applicants, to predict the effects of land use intensification on in-stream nitrogen and
phosphorus concentrations.  Issues concerning the TRIM model had been raised earlier
and discussed at a telephone conference.* Ultimately the Board declined to appoint an

independent expert on the basis that the parties debating this particular issue were

% Board Minute No. 8 — Request for provision of information and extension of time frame for submitter expert
evidence reliant on TRIM Modelling, 7 October 2013.
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relying on the evidence of numerous experts to support or discredit the TRIM model.
The Board considered that this evidence could be tested by cross-examination and that

the appointment of a further expert was unlikely to assist.*

[73] Finally, in response to an enquiry by counsel for the applicants, the Board
confirmed that the rule in Browne v Dunn® would not be used against parties who
elected not to cross-examine witnesses. In other words, the hearing proceeded on the
basis that the absence of cross-examination would not be construed by the Board as an
acceptance of the opposing witness’s evidence by the party electing not to cross-
examine. Nor would it prevent a party asking the Board to prefer the evidence of that
party’s witness over the evidence of an opposing witness who had not been cross-

examined.

The hearing phase

[74] One submitter asked for PC6 and the RWSS to be heard separately. The time
frame within which the Board was required to operate meant that this was impossible.
Apart from that there was a significant overlap between the evidence relating to each

matter which also effectively ruled out any possibility of the hearing being split.

[75] At the commencement of the hearing phase the Board had before it:

. 5,329 pages of reports® and other documentation relating to PC6 and the
RWSS,;

o submissions (including the summary of submissions) running into 6,053
pages; and

o 181 briefs of evidence from 131 witnesses totalling 6,853 pages.

During the hearing further documents (including 90 exhibits) presented to the Board
totalled 6,326 pages. By the time the hearing concluded the Board had before it more
than 28,000 pages of material.

3! Board Minute No. 17 — TRIM Modelling, 8 November 2013.
%2 Browne v Dunn, HL, 6 R 67, 1893.
% An alphabetical list of these technical reports is included as Appendix 2 in Volume 2 of this report.
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[76] Before the hearing commenced the Board had read the documentation lodged in
support of PC6 and the RWSS by HBRC and HBRIC, the submissions, further
submissions, and the briefs of evidence. For the purposes of the hearing all the
evidence was taken as read. This reflected the volume of evidence and the statutory
time frame within which the Board was required to operate.  Witnesses were only
required to attend the hearing if they were to be cross-examined by another party or

questioned by the Board.

[77] Essentially the hearing phase enabled witnesses required for cross-examination
to present a concise summary of their evidence and to be cross-examined/re-examined.
It also enabled submissions to be presented and representations to be made by
submitters who wished to speak in support of their submissions. The hearing was
completed within 7 weeks. This was only achieved by the Board sitting for extended

hours at various times.

\enues

[78] The hearing commenced at the Opera House, Hastings, on 18 November 2013
and continued at that venue for the next three weeks (apart from one day). Hearings for
the final two weeks before the Christmas vacation were conducted at the Municipal

Theatre, Waipawa.

[79] Following the Christmas vacation the Board reconvened on 15 January 2014 at
Matahiwi Marae, Hastings. On that day and the following day the Board heard
evidence, submissions, and representations concerning cultural matters. The final three
days of the hearing from 17 January to 21 January 2014 were held at the Municipal

Theatre in Waipawa.

Format of the hearing

[80] In broad terms the following sequence was adopted:

o opening submissions on behalf of the applicants followed by cross-

examination of their witnesses;
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. oral representations/submissions by parties who were either supporting
PC6 and/or the RWSS or taking a neutral stance, and cross-examination

of their witnesses together with any closing submissions;

o oral representations/submissions by parties who were opposing PC6
and/or the RWSS, and cross-examination of their witnesses together with

any closing submissions; and

. closing submissions on behalf of the applicants.

Not surprisingly it was frequently necessary to interrupt this sequence to accommodate
the availability of counsel, witnesses, and those making oral representations.

[81] As the hearing progressed and evidence was adduced and tested, HBRC refined
the notified version of PC6 (and where necessary amended its wording) to reflect points
made by other parties that it accepted. This meant that the proposal changed during the
hearing. While the changes settled many of the concerns of opposing parties, it also
attracted criticism from some parties on the grounds that it was too much of a moving
target. However, we found the steps taken by HBRC and its planning consultant,
Robert van Voorthuysen, most helpful as it focussed the debate on the outstanding
issues and in our view did not pose an unreasonable burden on the submitters. As
amendments emerged they were conveyed to all the parties via the website. This is a

normal evolutionary process for an inquiry of this nature.

[82] A similar approach was adopted by HBRIC and Stephen Daysh, the company’s
consultant planner, in relation to the proposed conditions for RWSS. At the conclusion
of the evidence, we were provided with an updated version of conditions HBRIC was
prepared to accept. By and large the amendments to the conditions arose from points

that had been made by submitters during the hearing process.

[83] A summary of the Board’s response to individual submissions concerning PC6
can be found at Appendix 3 in Volume 2 of this report.
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Further conferencing of planning experts

[84] When Fish and Game opened its case on 12 December 2013 we were told that
Helen Marr, its planning witness, intended to present a ‘tracked change’ version of PC6
when she gave evidence on 18 December 2013. Counsel for Fish and Game explained
that this document was intended to assist the Board and that it had not been available to
the Board or other parties at an earlier time because it included amendments that had

arisen as the hearing had been progressing.

[85] Having heard from counsel who were present that day, the Board accepted that
issues of procedural fairness might arise unless parties who had earlier elected not to
cross-examine Ms Marr were given an opportunity to reconsider their position. So the
Board instructed the EPA to ensure, first, that all parties were alerted to the document
that Ms Marr intended to present, and secondly, the parties were given an opportunity to
cross-examine Ms Marr about the document should they request to do so. Although
some parties expressed disquiet about the situation that had arisen, no further requests to

cross-examine Ms Marr were received.

[86] During Trevor Robinson’s (counsel for HBRC) cross-examination of Ms Marr
on 18 December 2013 the Board identified that further conferencing between Ms Marr
and Mr van Voorthuysen (and any other planners who wished to be involved) might
avoid a protracted ‘line by line’ cross-examination of Ms Marr about her amendments to
PC6. The Board also formed the view that further conferencing between planners could
assist in the drafting of any refinements to PC6 that might ultimately become

necessary.**

[87] Following discussion with counsel and a brief retirement to consider the

situation, the chairperson announced:*

“We agree that all planners should be invited to participate in the conferencing,
but as we see it, a leading role in organising the time and place should be
undertaken by Ms Marr and Mr van Voorthuysen. That is simply to ensure that
the conferencing takes place as quickly as is feasible.

3 Before the hearing started there was expert conferencing of planners on 21 October 2013 (16 planners) and 22
October 2013 (11 planners). Further conferencing occurred via email between 23 October and 1 November 2013.
% Tukituki Catchment Proposal Hearing Transcript, pages 2720 — 2721.
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And the next point concerns whether there should be a facilitated conferencing.
Ideally, yes, and if Commissioner Oliver is available that would be excellent,
however if the Commissioner is not available the time frames that we face in
this inquiry mean that the conferencing would have to proceed regardless.

We anticipate that the conferencing will have to be concluded before the hearing
resumes on 15 January and we anticipate that all planners who have [not] been
involved in the process will be provided with a record of the outcome of the
conferencing, ideally with an opportunity for those who have not attended to be
able to provide their response.

The next issue is the question of hot-tubbing. In principle we agree with the idea
of hot-tubbing, but whether or not that is necessary might, or almost certainly,
would depend on the outcome of the conferencing. But in terms of approach the
Board is comfortable with, and indeed supports, the idea of hot-tubbing.

The next point is that the conferencing will need to proceed on the basis of two
possibilities — 1) that the Board accepts the single nutrient approach; 2) that the
Board adopts a dual nutrient approach.”

Leave was reserved to the applicants to continue their cross-examination after the
conferencing had concluded, if they so wished. Fish and Game was also permitted to
defer its closing until the cross-examination of Ms Marr had finished.

[88] Again this development was brought to the attention of other parties who were
invited to participate in the additional conferencing of planners. Some parties expressed

concern about the situation, and we will return to that matter in a moment.

[89] The additional conferencing took place under the supervision of an Environment
Court Commissioner on 7 and 8 January 2014, with five planners participating.® A
report as to the outcome dated 10 January 2014 was provided to the Board. While
limited progress was made, the conferencing did result in HBRC proposing a nitrogen

cap.® The possibility of ‘hot-tubbing’ the planners was not taken any further.

[90] In the meantime some parties had expressed concern about the inability of their
planners to participate in the conference. This matter (as well as several other matters)

was discussed during a telephone conference between the chairperson and counsel on

% One planner was only able to be present for a short time on 7 January 2014 at the beginning of the conference.
37 Expert Conferencing Joint Witness Statement to the Board of Inquiry — Planners (Change 6) Second Statement, 10
January 2014.
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13 January 2014.% All parties were given until 17 January 2014 to provide a written

response to the conferencing report. A few parties provided responses.

[91] Before leaving the issue of conferencing by planning experts the Board would
like to express its gratitude for the effort made by all planners to resolve their
differences and help the Board concentrate on the many important matters requiring
determination. It is acknowledged that a number of planners interrupted their Christmas
holidays to meet on 7 and 8 January 2014. The Board recognises that in some cases the
stance adopted by the planners depended on the views of other experts who remained in
disagreement on numerous matters. Under those circumstances it is not surprising that
the planners could not achieve full agreement, but the Board acknowledges the genuine

effort they made to resolve as many matters as possible.

Planning report

[92] During the hearing the Board requested Mr St Clair to provide a planning report
on various issues pursuant to s 41C(4) of the RMA. As required by that section the
applicants were notified before the report was commissioned and consented to it being

obtained.

[93] The report was presented to the Board on 6 January 2014. Although all parties
were provided with an opportunity to question Mr St Clair about his report, no requests
were received and it was unnecessary for Mr St Clair to attend the hearing. However, a

few parties provided written responses to his report.

A last moment development

[94] Just before the hearing closed on 21 January 2014 the Board was informed that
ongoing discussions between the applicants, Ngati Kahungunu Iwi Incorporated (NKII),
Te Taiwhenua o Heretaunga (Heretaunga)* and Te Taiwhenua o Tamatea (Tamatea) had
been productive. We should explain that NKII and Heretaunga opposed PC6 and the

% Board Minute No. 23 — Response to conferencing of Planners and other matters, 13 January 2014.

¥ Heretaunga presented the case for six marae (Ngati Hawea ki Matahiwi Marae (Matahiwi Marae), Waimarama
Marae, Operation Patiki (Kohupatiki Marae), Waipatu Marae (Ngati Hawea, Ngati Hori), Ruahapia Marae, Ngati te
Upokoiri ki Omahu Marae) at the hearing and the document referred to Heretaunga and these marae collectively as
“the Heretaunga parties”.
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RWSS on the basis (amongst other things) that they had not been properly consulted.

On the other hand Tamatea supported both the plan change and storage scheme.

[95] A joint memorandum signed by counsel for the three parties and dated
21 January 2014 was presented to the Board. The memorandum stated that all parties
agreed that a “constructive and enduring relationship” between the parties was
important. HBRC acknowledged that re-engaging with Te Taiwhenua o Heretaunga,
Ngati Hawea ki Matahiwi Marae, Waimarama Marae, Operation Patiki (Kohupatiki
Marae), Waipatu Marae, Ngati Hawea, Ngati Hori, Ruahapia Marae, and Ngai Te
Upokoiri ki Omahu Marae and NKII would require kanohi-ki-te-kanohi, pokohiwi-ki-
te-pokohiwi (face-to-face, shoulder-to-shoulder) engagement at governance level of

HBRC with NKII and Heretaunga, including hapii and marae level.

[96] As a first step the parties had met on 20 January 2014 to discuss discrete
amendments to PC6 and the RWSS consent conditions. Modified and/or new
provisions relating to PC6 and the RWSS consent conditions were attached to the joint
memorandum. It was explained that it had not been possible to seek the views of the
marae and hapt of Heretaunga, or to address the full range of issues raised by NKII and

the Heretaunga parties during the hearing process.

[97] The memorandum stated that NKII and Heretaunga were still in the process of
completing their review of the independent planner’s report and the report arising from
the second planners’ conference. They sought the Board’s leave to file a response to
those documents. Given that a deadline had been set for all parties to respond to both
those documents by 17 January 2014 and in the absence of any compelling explanation

for the failure of NKII and Heretaunga to meet that deadline, the Board refused leave.

[98] It was also flagged in the joint memorandum that NKII, Heretaunga, and
Tamatea intended to update the Board by 8 February 2014 about ongoing discussions on
the matters identified in the memorandum. On 8 February 2014 counsel for the
applicants, NKII, and Heretaunga provided a further memorandum reporting agreement
on various matters. Counsel for Tamatea lodged a memorandum dated 11 February
2014 reporting that Tamatea was supportive of the contents of the joint memorandum
dated 8 February 2014.
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[99] The Board applauds steps that are being taken by the parties to cement an
ongoing relationship. However, the late stage at which the memoranda were received
prompted the Board to turn its mind to issues of procedural fairness. By the time the
documents were received it was not feasible for the Board to obtain the views of other
parties. Having pondered the issue of procedural fairness the Board decided that it was

safe to take the memoranda into account.

[100] This conclusion reflects several factors. First, one way or the other the matters
referred to in the memoranda had been flagged during the hearing. Secondly, all parties
directly affected by those matters were involved in the memoranda and supported the
proposed amendments to conditions. Finally, no parties to the proceeding will be

prejudiced if the Board takes into account the amendments proposed in the memoranda.

The Board’s approach to several matters

[101] The following matters are addressed at this stage because they concern both PC6
and the RWSS.

Necessity to determine PC6 first

[102] By the end of the hearing it was largely common ground that as a matter of
principle the Board needed to assess and determine PC6 before it considered the
RWSS.? In other words, PC6 will have to stand on its own feet and satisfy the tests
under the RMA regardless of whether the RWSS (or any other irrigation scheme)

proceeds.

[103] In any event, to the extent that the PC6 rules relate to water, those rules are
deemed by s 86B (3)(a) to have immediate legal effect from the date on which PC6 was
notified, namely, 4 May 2013.

[104] Once PC6 has been determined by the Board, the RWSS can then be considered
within the framework of that plan change. However, given that PC6 (except for any
rules relating to water) will at that stage only be a proposed plan change (because it will

not have been made operative under s 149W(2)(b)) it will still be necessary for the

40 Although one submitter sought to have finalisation of PC6 deferred until the RWSS had been resolved.
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Board to determine the weight that should be given to PC6 when applying s 104(1)(b)
(vi) and s 171(1)(a) (iv) of the RMA.

[105] When assessing the weight to be given to PC6 the Board adopts the approach
explained by the Environment Court in Keystone Watch Group v Auckland City
Council.** By the time the Board has determined PC6 it will have been through the
inquiry process and subjected to critical scrutiny by this Board. While the Board
recognises that its decision on PC6 is able to be appealed to the High Court on points of
law (and subject to leave, to the Supreme Court),* the provisions of PC6 seek to
implement the NPSFM in the very catchment in which the RWSS is to be constructed.
Under those circumstances the Board is satisfied that PC6 should carry considerable

weight when the RWSS is assessed.

Weight to be given to other instruments

[106] When the inquiry began there were two proposed plan changes (apart from PC6)
involving the Hawke’s Bay region. In both cases HBRC had issued its decisions on
submissions during 2013 and the proposed plan changes were appealed to the

Environment Court. Both involve changes to the regional policy statement.

[107] Plan Change 4 (PC4), which introduces new provisions relating to the
management of the ‘Built Environment’ within the region, became operative on 1
January 2014. However, the objectives and policies that are potentially relevant are

unlikely to have any influence on the outcome of PC6 or the RWSS.

[108] Plan Change 5 (PC5), which relates to the integrated management of water and
land, is designed to assist in implementing the NPSFM in the Hawke’s Bay region. It
also has a direct bearing on cultural matters. Obviously it is highly relevant to the issues
to be resolved by the Board. Equally important, PC5 is a ‘proposed regional policy
statement’ which the Board must have regard to under s 66(2)(a) of the RMA.

41 Keystone Watch Group v Auckland City Council, NZEnvC Akld, (A7/2001), 11 January 2001, Whiting J at [45].
425149V of the Resource Management Act 1991.
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[109] The Board is mindful that appeals to the Environment Court are still pending in
relation to PC5. However, the Board was provided with information about the progress
of those appeals, including the outcome of mediation in relation to some of the appeals.
Taking into account that information and the high relevance of PC5 to the matters
before it, the Board has decided that PC5 should receive considerable weight when PC6
and the RWSS are assessed.

[110] In addition to those proposed plan changes HDC publicly notified a review of its
District Plan on 9 November 2013. Given the infancy of this review, the Board gives it

no weight.

[111] Another document that should be mentioned is the proposed National
Environmental Standard on Ecological Flows and Water Levels (pNES EFWL) which
was first published in March 2008. While five years have passed without the document
having been formally adopted, the Board decided that this document should receive
some weight because it is directly relevant to one of the issues to be decided by the
Board and can be taken as representing at least a preliminary view at a national level. It
is noted, however, that this Environmental Standard is currently on hold pending
decisions on the 2013 freshwater reforms concerning the NPSFM.

[112] In November 2013 the NZ Government released a discussion document entitled
Proposed Amendments to the National Policy Statement for Freshwater Management
2011. While the Board notes the existence of this document and its intent if
implemented, it is nothing more than a discussion document. Given the direction in the
RMA for effect to be given to National Policy Statements, we see a ‘discussion
document’ being one step further removed, and the Board gives no weight to the

discussion document.

Burden/standard of proof

[113] Several parties advanced submissions concerning the burden and standard of
proof under the RMA. This topic can be addressed quite briefly because, as the Board
sees it, most of the significant issues revolve around the Board’s assessment of
conflicting evidence, much of that evidence being of an expert nature. Put another way,
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the outcome will reflect the Board’s assessment of the evidence rather than matters of

proof.

[114] The Board accepts that as a general rule the party asserting must prove. It is not
enough for a party to simply ‘put up’ an issue without any probative evidence (or other
supporting information) on the basis that opposing parties will have to disprove it. See

for example, Heybridge Developments Limited v Bay of Plenty Regional Council.*

[115] It is also accepted by the Board that the applicable standard of proof is the
balance of probabilities, although there is a generous degree of flexibility depending on
the seriousness of the allegation. Refer to Royal Forest and Bird Protection Society v

Buller District Council.*

Lay v expert evidence

[116] By virtue of s 41 of the RMA specified parts of the Commissions of Inquiry Act
1908 apply to this inquiry. These include s 4B which permits the Board to:

“....receive as evidence any statement, document, information, or matter that
[our] opinion may assist [us] to deal effectively with the subject of the inquiry,
whether or not it would be admissible in a Court of law.”

Thus the Board has flexibility when it comes to receiving information. For that reason

we allowed submitters, especially lay submitters, a good deal of latitude.

[117] Adopting a similar approach in Re Meridian Energy Limited* the Environment

Court observed:

“A considerable amount of latitude was permitted to the submitters representing
themselves to admit otherwise inadmissible evidence on the basis that the Court
would be able to effectively sift the wheat from the chaff and determine what
weight should be given to the evidence in contention on a particular topic.”

3 Heybridge Developments Limited v Bay of Plenty Regional Council, HC Tauranga, CIV 2010-470-585, 19 August
2011, Peters J, at [49] and [51].

44 Royal Forest and Bird Protection Society v Buller District Council, HC Christchurch, CIV 2005-485-001240, 21
December 2005, at [73].

5 Re Meridian Energy Limited, , ENV Christchurch-2011-90, 15 April 2013, at [60].
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The Court went on to say® that in a situation where there is a need for risk assessments

about future effects on the environment, both expert and lay evidence can often assist.

[118] Rather than attempting to lay down any hard and fast rules the Board prefers to
approach the evidence and other information before it on the basis that the Board will
have to exercise its own judgement when determining weight. Of course where the
knowledge and expertise of an expert witness clearly outweighs that of a lay person the
outcome will be obvious. On the other hand there are situations where, although the
evidence of the lay witness might not come close to being admissible under s 25 of
Evidence Act 2006, it reflects local knowledge or experience that justifies considerable
weight.

Independence of expert witnesses

[119] Submissions were presented about whether the evidence of expert witnesses who
could not be regarded as independent because they were also submitters should receive
less weight than the evidence of independent experts. Quite a number of highly

qualified experts who were also submitters made representations or gave evidence.

[120] We note that similar issues were raised about the independence of some expert
witnesses employed by HBRC and HBRIC.

[121] Again the Board declines to adopt hard and fast rules. Whether or not the
evidence of the independent expert is preferred over that of an expert who could not be

regarded as independent will depend on the Board’s assessment of the evidence.

Other matters

[122] Some submitters complained that the time frame for lodging submissions was
too short and in some cases an extension of time was sought. The time within which
submissions are to be made is set by s 149E(9) of the RMA. There is no power for the
Board to extend that time frame.*

46
at [67].
" The power to extend timeframes for submissions most appropriately sits with the EPA.
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[123] When presenting a representation on behalf of the Te Taiao Hawke’s Bay
Environmental Forum, John Cheyne recommended that consideration of PC6 should be
deferred until the Environment Court determines PC5. Again, that was not a feasible
possibility.*®

[124] Another submitter, Dr Christine Cheyne, an Associate Professor of Resource
Environmental Planning at Massey University, considered that the Tukituki Catchment
Proposal had attracted a relatively small number of submissions for a nationally

significant proposal. This prompted her to comment:*

“From my professional expertise, which includes 24 years of research, including
a doctoral thesis on public participation and local authority planning processes, |
am aware that this lack of public participation is due to the nature of the process.
For most participants in the process it is daunting, alienating in its complexity,
financially prohibitive and exclusionary for people who do not have the
resources of time, skills, knowledge and time to participate.

Recent legislative changes designed to simplify and streamline environmental
decision making processes have made the processes less accessible. The tight
timeframe for this inquiry, while not chosen by the Board, have compounded
difficulties for many participants. The combined effect of the numerous barriers
for public participation means that much information about community values,
not just in relation to water but also in relation to terrestrial indigenous
biodiversity and landscapes as well as freshwater objectives, is patchy at best
and likely to be distorted or flawed at worst.

But it is not just information about community values and freshwater objectives
that is lacking, the lack of resources available for participation by most parties
other than those hired or employed by the applicant has been a growing concern
by many who have resourced their own participation or who have had to
exclude themselves because of the lack of resources. This lack of engagement
means that important information and expertise in a range of areas has not been
able to be made, and | think specifically of the reliance of the Board on
information from Forest and Bird and Te Taiao which are two community
NGOs, and their experts, for which they had very limited funding, that’s an
example of where | think information before the Board will be not as good
guality as it needs to be because of the lack of resourcing.”

While the Board respects those views, it is satisfied that in this particular inquiry all
points of view were robustly and comprehensively addressed and the Board has

sufficient information to enable it to resolve the issues before it.

8 J Cheyne, Tukituki Catchment Proposal Hearing Transcript, page 1776.
49 C Cheyne, Tukituki Catchment Proposal Hearing Transcript, page 3359.
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[125] Finally one submitter, Ngapuoterangi Te Whaiti, invited the Board to stand down

on the basis that:*

“l, .... as an individual, as a marae, whanau, hapu and iwi member of Ngati
Kahungunu have never relinquished my rights and interests in water, minerals
and other resources to the Crown.”

Mr Te Whaiti wanted the Board to stand down so that members of the Ngati Kahungunu
Nation could “take their rightful place in the decision making process and as Treaty
Partners to the Crown”. Having been appointed to discharge a statutory function the
Board intends to fulfil that role. It declined Mr Te Whaiti’s invitation.

A theme

[126] The Board was conscious of a distinct theme running through the inquiry,
namely, that there is a need for a change in the approach to the management of land and
water resources within the Tukituki catchment. As the Ministers commented when
referring the matter to the Board, PC6 “involves methods of water and land
management that are new to New Zealand”. It is also clear that a water storage proposal
on the scale contemplated, and the associated water and land management regime,
would be new to New Zealand.

[127] Late last year Dr Jan Wright, Parliamentary Commissioner for the Environment,

released her report on water quality. She said:*

“When this investigation began, | hoped the modelling would provide happier
news. In much of my work, I actively seek out ‘win-wins’ for the economy and
the environment. But in this case, New Zealand does face a classic economy
versus environment dilemma. Despite the thousands of academic papers that
have been written about “internalising’ environmental costs into the economy,
its practice largely eludes us. While, ‘polluter pays’ is a logical extension of
‘user pays’, its implementation is fraught with many challenges.”

The Commissioner then referred to the NPSFM and observed that the goal of improving
freshwater cannot be achieved unless decision-makers more actively address the link
between land use changes and water quality.

%0 N Te Whaiti, Tukituki Catchment Proposal Hearing Transcript, page 2976.
51 parliamentary Commissioner for the Environment, Water quality in New Zealand: Land use and nutitent pollution,
November 2013, page 7.
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[128] The NPSFM took effect on 1 July 2011. According to the preamble it “is a first

step to improve freshwater management at a national level” and:

“Given the vital importance of freshwater resources to New Zealand and New
Zealanders, and in order to achieve the purpose of the Resource Management
Act 1991 ... the Crown recognises there is a particular need for clear central
government policy to set a national direction, though the management of the
resource needs to reflect the catchment-level variation between water bodies and
different demands on the resource across regions. This includes managing land
use and development activities that affect water so that growth is achieved with
a lower environmental footprint.”

As to water quality, the objectives expressed in the NPSFM include safeguarding the
life supporting capacity of freshwater and the maintenance or improvement of the
overall quality of freshwater within a region. Water quantity objectives include
safeguarding the life supporting capacity of freshwater and the avoidance of any further

over-allocation.

[129] Under s 67(3)(a) of the RMA a Regional Plan must give effect to any National
Policy Statement and the Board is required to ensure that PC6 meets this requirement.
Most of the parties involved in the inquiry accepted that, within reason, attitudes
towards managing the inter-relationship between land use and freshwater need to
change. Indeed, the representations and evidence the Board heard from various sector

groups suggests that this is already happening.

[130] Understandably effects arising from intensification of land use, particularly an
increase in dairy farming, raise concerns on the part of those supporting improved water

quality. Recognising those concerns, counsel for Fonterra and Dairy NZ observed:

“Over the past several decades, New Zealand has seen a period of rapid growth
of dairy farming throughout the country, and this growth has contributed greatly
to the economic and social wellbeing of many rural communities. But this
growth has, at times, lacked an integrated and effective approach to monitoring
and managing the effects of dairy farming. That must change.”

Counsel told the Board that both Fonterra and Dairy NZ are firmly of the view that both
regulators and the dairy industry have a responsibility to ensure that future growth of

dairy farming occurs in a sustainable way.

52 Fonterra and Dairy NZ, Legal Submissions, paragraph 6.
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[131] The Board agrees. Managing intensification of land use in a sustainable way is
necessary if effect is to be given to the NPSFM. It also reflects the underlying
philosophy of the RMA,; the promotion of sustainable management of natural and

physical resources.

Comments on the draft report

[132] Section 149Q(5) of the RMA required the Board to invite comments on “minor

or technical aspects of the report”. Subsection (5) provides:

“(5) Comments on minor or technical aspects of the report—

(@) include comments on minor errors in the report, on the wording of
conditions specified in the report, or that there are omissions in the report
(for example, the report does not address a certain issue); but

(b) do not include comments on the board's decision or its reasons for the
decision.”

After receiving those comments the Board was required by s 149R(1) to consider the

comments, make its decision, and produce its final report.

Comments received

[133] Comments on the draft report were received from 28 parties, and the Board has
been assisted by these comments. A summary of these comments can be found in
Appendix 8 to this report (which is contained in Volume 2). The full comments are

currently available on the EPA website.>

[134] Some of the comments have exceeded the constraints expressed in s149Q(4) and
(5). For example, some comments asked the Board to obtain further evidence. Other
comments advanced new evidence or arguments that had not been presented prior to the
close of the hearing. Finally, some comments attempted to re-litigate substantive
decisions made by the Board or its reasons for those decisions.

58 at www.epa.govt.nz.
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The Board’s approach to the comments

[135] The Board has disregarded comments that are beyond the scope of s149Q (4)
and (5). Those statutory constraints have been imposed to avoid matters being re-
litigated after the hearing has closed. Parties were expected to present their evidence and

argument before that time so that other parties would have an opportunity to respond.

[136] Once the hearing has closed and the draft report has been released the parties are
only entitled to comment on minor or technical aspects (including minor errors, the
wording of conditions, or omissions in the report). There is no provision for parties to
respond to comments by other parties. No doubt this reflects the relatively narrow scope

of matters upon which comment can be made.

[137] The Board has considered all the comments that are within the scope of the

statutory requirements. The Board’s responses are recorded in Appendix 8.

[138] Most of those responses are self-explanatory and where necessary errors in the
report have been corrected without further comment. In some cases, however, the Board
has provided clarification in the body of the report in response to comments received.
For example, the comments on dissolved inorganic nitrogen (DIN) limits and targets
exposed an error that would have required individual farmers to meet the 0.8mg/l DIN
limit in the receiving water. That error has now been rectified. The primary conclusions

reached by the Board have not been altered.

[139] The Board has also taken the opportunity to make some improvements to the
drafting of the final report.

The Supreme Court decision in King Salmon

[140] As already mentioned, the Supreme Court decision in King Salmon was issued
two days after the Board released its draft report. To the extent that the law stated in the
Supreme Court decision is relevant, the Board is obliged to apply that law when making
its final decisions and producing its final report. Refer to Fonterra Co-operative Group
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Limited v The Grate Kiwi Cheese Company Limited,>* Chamberlains v Lai,” and
McNally v The Attorney General.*® Thus it became necessary for the Board to reconsider

its draft report and decisions in light of the Supreme Court decision.

[141] On 7 May 2014 the Board issued a minute advising all parties that it intended to
consider the King Salmon decision when making its final decisions. Any party who
wished to comment on the how the Supreme Court decision applies to, or affects, the
draft report was invited to provide a response to the Board by 16 May 2014 (which was

the date by which comments on the draft decision were to be provided under section

149Q(4)).

[142] Many parties took the opportunity to provide comments and the Board
appreciates their assistance. After the time for making comments had closed, it was
suggested by counsel for the applicants’ that it might be appropriate for parties to have a
right of reply to comments made by other parties. This suggestion was not accepted by

the Board on the basis that further comment was unnecessary.

Outline of Supreme Court decision

[143] New Zealand King Salmon Co. Ltd (King Salmon) applied for changes to the
Marlborough Sounds Resource Management Plan so that salmon farming, which was a
prohibited activity in the operative plan, would become a discretionary activity at eight
locations within the Marlborough Sounds. King Salmon also applied for resource
consents to enable salmon farming to take place at these locations (and one other

location).

[144] Under Policies 13(1)(a) and 15(a) of the New Zealand National Coastal Policy
Statement 2010 (NZCPS) local authorities are directed to avoid adverse effects of
activities on natural character in areas of outstanding natural character (Policy 13(1)(a))
or on outstanding natural features and outstanding natural landscapes (Policy 15(a)). All

5 Fonterra Co-operative Limited v The Grate Cheese Company Limited HC Wellington CIV 2009 — 485 — 1223, 3
March 2010 (High Court) at [88] and [89].

% Chamberlains v Lai [2006] NZSC 70 (Supreme Court) per Tipping J at [132] and [136].

% McNally v The Attorney General [2010] NZCA 570 (Court of Appeal) at [34] and [35].
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the landscape experts identified the part of the Pig Bay adjoining the proposed salmon

farm at Papatua as an area of outstanding natural landscape.

[145] With reference to effects on natural character of the proposed salmon farm, the
King Salmon Board of Inquiry found:*’

“...the effects on natural character at a site level would be high, particularly on
the Cape Lambert Reserve, which is recognised as an Area of Outstanding
Natural Character. We have also found that there would be high to very high
adverse effects on an Outstanding Natural Landscape. Thus the directions in
Policy 13(1)(a) and Policy 15(a) of the [New Zealand] Coastal Policy Statement
would not be given effect to.”

Despite these findings the Board granted the plan change on the basis that it was
entitled, by reference to the principles in Part 2 of the RMA, to carry out a balancing of

all relevant interests.

[146] Having noted that the King Salmon Board of Inquiry was required to “give
effect to” the NZCPS when considering the Plan Change,*® the majority judgement of
the Supreme Court decided that the Board had erred by determining the King Salmon
application relating to the Papatua site by reference to Part 2 of the RMA rather than the
NZCPS.* The Court considered that the danger in such an approach was that Part 2 of
the RMA might be seen as “trumping” the NZCPS rather than the NZCPS being the
mechanism by which Part 2 is given effect in relation to the coastal environment.®
While the Court accepted that reference to Part 2 might be justified if there was
uncertainty about the meaning of certain policies in the NZCPS,* it did not accept that

reference to Part 2 was either necessary or helpful in that case.®

[147] In the course of their judgement the majority considered the meaning of the
word *“avoid”, which they interpreted as a strong word meaning “not allowed” or

“prevent the occurrence of”.®* The Court also addressed references in Part 2 of the

z; At paragraph [1236] of the New Zealand King Salmon proposal Board of Inquiry Final report and decision.
at [77].

% at [84].

% at [86] (b).

o1 at [88].

62 at [90].

83 at [93] and [126].
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RMA and the NZCPS to protecting areas such as natural landscapes from
“inappropriate” development. It concluded that “inappropriateness” needed to be

assessed with reference to what it is that is sought to be protected or preserved.®

[148] The approach that the King Salmon Board of Inquiry should have adopted in
relation to the NZCPS was explained by the Supreme Court:

“[129] When dealing with a plan change application, the decision-maker must
first identify those policies that are relevant, paying careful attention to the way
in which they are addressed. Those expressed in more directive terms will carry
more weight than those expressed in less directive terms. Moreover, it may be
that a policy is stated in such directive terms that the decision-maker has no
option but to implement it. So, *“avoid” is a stronger direction than “take
account of”. That said however, we accept that there may be instances where
particular policies in the NZCPS “pull in different directions”. But we consider
that this is likely to occur infrequently, given the way that the varying policies
are expressed and the conclusions that can be drawn from those differences in
wording. It may be that an apparent conflict between particular policies will
dissolve if close attention is paid to the way the policies are expressed.

[130] Only if the conflict remains after this analysis has been undertaken is there
any justification for reaching a determination which has one policy prevailing
over another. The area of conflict should be kept as narrow as possible. The
necessary analysis should be undertaken on the basis of the NZCP, albeit
informed by s 5. As we have said s 5 should not be treated as the primary
operative decision-making provision.

[131] A danger of the “overall judgement” approach is decision-makers may
conclude too readily that there is a conflict between particular policies and
prefer one over another, rather than making a thoroughgoing attempt to
reconcile them.”

Having concluded that there was no conflict in the policies of the NZCPS, the Court
observed that Policies 13(1)(a) and (b) and 15(a) and (b) provided “something in the
nature of a bottom line” which was consistent with the definition of sustainable

management in s 5(2).%

[149] In summary, the Supreme Court decided that the King Salmon Board of Inquiry
was obliged to deal with the application for a plan change in terms of the NZCPS.
Given the Boards findings in relation to Policies 13(1)(a) and 15(a), the plan change
should not have been granted because it did not comply with s 67(3)(b) of the RMA
which required the regional plan to give effect to NZCPS.

64 at [98] to [105].
% at [132].
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Implications of the Supreme Court decision

[150] The Board has reviewed its draft report and decisions in light of King Salmon
(and the comments received from the parties in relation to that decision). While that
review prompted the Board to make some modifications to its draft report (primarily by
referring to the Supreme Court decision at appropriate places in Part 2 of this report), it
did not result in any substantive changes to the conclusions reached. Indeed, in the
Board’s view the Supreme Court decision has, if anything, reinforced the approach that
the Board has taken to the NPSFM.

[151] When considering PC6 the Board placed the NPSFM at the forefront of its
analysis of water quality, water quantity, integrated management, and tangata whenua
roles and interests, all of which are included in the NPSFM. Having undertaken that
analysis the Board remains satisfied that PC6, as modified by the Board, gives effect to
the NPSFM as required by s 67(3)(a) of the RMA. This can be contrasted with King
Salmon where the evidence before that Board, coupled with the Policies contained in the

NZCPS, left that Board in a position where it was unable to give effect to those policies.
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PART 2

PLAN CHANGE 6

Introduction

[152] Part 2 begins by outlining some of the events that led to HBRC adopting and
notifying PC6. A description of the proposed plan change as notified and an outline of
the statutory context within which it needs to be assessed follows. After identifying the
principal issues in contention the Board assesses those matters and arrives at its

findings.
Development of PC6

[153] According to HBRC the development of PC6 involved four sequential steps

which are described in the Council’s s 32 Evaluation Report:®

i. ldentifying catchment values;

ii. Identifying the management objectives having regard to those freshwater
values;

iii. Identifying a full range of management options (including policy
responses) in relation to those freshwater values and selecting the most
appropriate option based on an objective comparison of the advantages and
disadvantages of each;

iv. Implementing the selected option and monitoring its performance in terms
of appropriately managing the freshwater resources in relation to the
identified freshwater values.”

The following summary, which is largely derived from Ms Codlin’s brief of evidence,

provides a context for those steps.

[154] After holding a series of internal workshops, HBRC identified 14 strategic

issues® which were then developed into draft strategic goals and objectives. In due

% H Codlin and R van Voorthuysen, Section 32 Evaluation Summary Report for proposed Plan Change 6 Tukituki
River Catchment, adopted by council on 24 April 2013, Folder 1 of Plan Change application documents, Tab 3,
page 11.
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course these goals and objectives were incorporated into a document “Embracing
Futures Thinking” which was used throughout 2008 for discussion with stakeholders

and the general community.

[155] In its Long Term Plan 2009-19 HBRC gave priority to six key areas: water,
land, climate change, regional infrastructure, investments, and regional leadership.
Then HBRC set about developing future scenarios for the region which involved
interviews with community leaders and a three day workshop. This led to a report

HB2050 Land River Us which outlined possible future scenarios.

[156] These scenarios were discussed at a two day regional water symposium in
November 2010% which was attended by 114 people representing 42 organisations and
businesses. Values held by the community for water in the region’s seven main
catchments were also discussed. A multi-party reference group was established to assist
with the development of a strategy for the management of land and water in the region.

[157] A year later a strategic document concerning land and water management was
presented at a further symposium held in November 2011.° This symposium was

attended by 125 people with 35 businesses and organisations being represented.

[158] Following further studies HBRC released a consultation document Tukituki
Choices in September 2012. This document set out HBRC’s vision for the catchment,
issues affecting the catchment, values and objectives that had been identified, and the
tools available for managing land and water in the catchment. It contained four options

for the community to consider and evaluate.

[159] A five week consultation period over September and October 2012 was extended
by 10 days following concern within the community that the period originally allowed

was too short. During the consultation period senior HBRC staff made presentations at

®7 These issues were under the headings of Sustainability, Water Futures, Land Use Change, Climate Change,
Renewable Energy, Future Regional Infrastructure, Open Space, Economic Development, Regional Futures
Scenarios, Regional Leadership, Partnership with Maori, Investment, Operational Activities and Organisational
Competency (H Codlin, Evidence in Chief, paragraph 6.1).

8 H Codlin, Evidence in Chief, paragraph 6.5 — Hawke’s Bay Regional Water Symposium Event Report December
2010 HBRC Plan No.4245.

8 H Codlin, Evidence in Chief, paragraph 6.5 — Hawke’s Bay Regional Water Symposium Event Report December
2011 HBRC Plan No. 4296.
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three public meetings and two breakfast sessions. Responses were received from 164

organisations and individuals.

[160] At its meeting on 31 October 2012 HBRC endorsed a strategy for the catchment
based on:™

“(a) Setting water quality limits to maintain the mauri and life supporting
capacity of freshwater bodies and associated ecosystems.

(b) Setting water allocation limits as generally outlined in the Tukituki Choices
discussion document.

(c) Setting minimum flow limits based on 90% habitat protection for longfin
eel for Waipawa River at SH2 and Tukituki at Tapairu Rd, transitioning
from current over a 3-5 year period.

(d) Setting minimum flows for Tukituki at Red Bridge based on 90% habitat
protection for trout, transitioning from current over a ten year period.

(e) Allowing applications to be lodged to take water for community irrigation
schemes over and above the core allocation limits.

(F) Setting in stream phosphorus targets as a means of reducing periphyton
growth.

(9) Managing nitrogen for nitrate toxicity based on a 95% protection threshold
for zone 1, and the 90% protection threshold for zones 2, 3 and 5. The 90%
species protection level correspond to a very low risk of a minor effect on
trout and a negligible risk of insignificant effect on native fish and
invertebrate species and are thus considered environmentally conservative.

(h) Setting nitrogen and phosphorus limits based on current in-stream nitrate
and phosphorus levels for Zone 4.

(i) Reviewing land management policies and practices and regulatory
approaches.”

In due course PC6 was promulgated and publicly notified.

Plan Change 6 as notified

[161] The Board summarises PCG6 as notified under four headings: objectives, policies
relating to water quality, policies relating to water quantity and rules. When dealing

™ H Codlin and R van Voorthuysen, Section 32 Evaluation Summary Report for proposed Plan Change 6 Tukituki
River Catchment, adopted by council on 24 April 2013, Folder 1 of Plan Change application documents, Tab 3,
page 6.
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with those matters some of the matters in contention will also be touched on, albeit

without going into any detail at this stage.

The Objectives

[162] For the purpose of this summary the description of the PC6 objectives contained

in the s 32 Evaluation Report is adopted:™

“Objective TT1 sets out the freshwater management objectives for the in-stream
values of the Tukituki River catchment.

e Sub-objective (a) seeks to manage river flows and water quality for the
habitats and health of native fish (important to tangata whenua), trout (important
to recreational fishers), and also the macro-invertebrates that those fish feed on.
Sub-objective (a) gives effect to Objectives Al and B1 of the NPSFM and OBJ
LW1(4) of RPS Change 5.

e Sub-objective (b) focuses on safe contact recreation. It will require
microbiological indicator bacteria to be at levels that avoid people becoming ill
following contact with river water.

e Sub-objective (c) deals with periphyton (algae and slimes). The focus is on
managing excessive periphyton growths that are problematic for recreational use
and amenity, recognising that the rivers in the Tukituki River catchment (and
Hawke’s Bay rivers generally) are subject to natural growths of periphyton
throughout the catchment and so its elimination is not a practical objective.

e Sub-objective (d) deals with the protection of significant values of natural
wetlands, consistent with Objective A2(b) and Objective B4 of the NPSFM. The
emphasis on the protection of those values recognises the loss of wetlands that
has occurred to date within the Tukituki River catchment (and Hawke’s Bay
generally) and the subsequent importance of remnant natural wetlands. Sub-
objective (d) gives effect to Objective 15A of the RPS and is implemented
through existing provisions in the RRMP.

e Sub-objective (e) deals with the mauri of the Tukituki River catchment’s
rivers and groundwater. Mauri is an important concept for tangata whenua, but
in order to provide meaningful guidance to decision makers, the objective
relates to aspects of water quality and quantity that contribute to mauri. This
will facilitate decision makers ensuring that adverse effects on those aspects are
managed appropriately. Sub-objective (e) gives effect to Policy 57 of the RPS.

Objective TT2 requires degraded water quality to be improved over time, as
required under Objective A2(c) of the NPSFM.

Obijective TT3 focuses on the very high value placed on groundwater for human
consumption and stock drinking water. This reflects the priority afforded to

™ H Codlin and R van Voorthuysen, Section 32 Evaluation Summary Report for proposed Plan Change 6 Tukituki
River Catchment, adopted by HBRC on 24 April 2013, Folder 1 of Plan Change application documents, Tab 3,
page 15.
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those activities in section 14(3)(b) of the RMA and also the Resource
Management (National Environmental Standards for Human Drinking Water)
Regulations 2007. If, as a first priority, degradation that compromises those
values cannot be avoided, then the adversely affected water supplies will need to
be treated or alternative water supplies provided. State of the Environment
groundwater monitoring indicates that groundwater is currently within
guidelines. (Gordon 2013). Shallow groundwater monitoring undertaken in
2008 and 2012 has indicated elevated levels of some parameters.

Obijective TT3 also gives effect to OBJ LW1(5) of the RPS.

Objective TT4 recognises that current reliability of supply for abstractors
(particularly irrigation abstractors) is low. However, in order to maintain or
enhance in-stream values in Objective TT1, minimum flows (river flows at
which abstractions must cease) are proposed to be increased and this will further
reduce current reliability of supply. To mitigate the impact of the reduced
reliability of supply, any applications for new water takes will a non-complying
activity while community irrigation schemes and high flow harvesting
applications will be discretionary activities. Any water that is not required by
existing abstractors will not be re-allocated to other users.

Objective TT4 gives effect, at least in part, to Objectives B2 and B3 of the
NPSFM.

Objective TT5 recognises that one response to the water short nature of the
Tukituki River catchment (as enunciated by Objective TT4) is the development
of Community Irrigation Schemes, such as the Ruataniwha Water Supply
Scheme (RWSS) being promoted by HBRC. Such schemes have the potential to
meet broader economic wellbeing objectives and assist towards environmental
objectives. Provided that freshwater management objectives TT1 to TT3 can be
met, then such schemes should be enabled. This approach is consistent with
section 5 of the RMA. (Objective TT5 gives effect to POL LW1(k) of RPS
Change 5.)”

Many of the matters raised by submitters were resolved at the first planners conference
on 21 and 22 October 2013. As a result two new objectives TT1(ba) and TT4A were
inserted and TT3 was deleted.

[163] Two particular issues that remain contentious should be mentioned.

[164] First, Fish and Game, supported by the Environmental Defence Society Inc
(EDS), seeks the inclusion of an objective stating the freshwater values that are to be
recognised and provided for. HBRC and others oppose inclusion of such an objective
on the basis that it is unnecessary.

[165] Secondly, there is support among the rural community for inclusion of an

objective relating to the taking and use of water for primary production and the
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processing of beverages, food and fibre. While inclusion of such an objective is not
strongly opposed, there are differing views about its wording and whether it should be

subservient to the environmental objectives.

[166] We should also record that CHBDC sought recognition of a priority status for
four existing community wastewater discharges. It was agreed by the planners
participating in the second conference of planners (including Sylvia Allan, the planner
for CHBDC) that a policy should be included recognising that existing community
wastewater discharges to surface water would be provided for on the basis of the best
practicable option. The Board agrees with that approach.

Policies relating to water quality

[167] Management of water quality is based on the five zones shown on the following
map which forms part of PC 6 (Figure 3). While some of the water quality parameters
described in the policies apply across all these zones, others are zone specific.

[168] Policies TT1 to 6 (and the associated tables) relate to water quality. Amongst
other things, these policies/tables set limits or targets for temperature, dissolved oxygen,
Escherichia coli (E.coli), nitrogen,™ and phosphorus.” For other toxicants a 95 percent
species protection level is set.

[169] More specifically TT1 sets surface water standards, TT2 standards for
groundwater, and TT3 standards for point discharges of which the Waipukurau and
Waipawa waste water discharges are the most significant. Policy TT4 implements the
nitrate nitrogen limits and TT5 the phosphorus limits and targets. The remaining policy

(TT6) contains decision-making criteria for land use consents.

"2 Total ammoniacal nitrogen (TNHs-N), nitrate-nitrogen (NO5-N), and dissolved inorganic nitrogen (DIN).
" Dissolved Reactive Phosphorus (DRP).
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[170] Standards for nitrate nitrogen under TT4, which are set at levels that are
designed to avoid toxicity effects on aquatic fauna, are to be implemented by a series of
steps. These steps include requirements for farmers to keep records so that Nutrient
Budgets can be prepared, establishing ‘industry good practice’ leaching rates which are
to be included in the RRMP by mid 2018, and the preparation of Nutrient Budgets. In
certain situations land use consents are required where nitrate-nitrogen limits are

exceeded.

[171] Recognising that phosphorus is a particular problem in the middle and lower
catchment, Policy TT5 provides regulatory and non-regulatory methods by which that
contaminant is to be controlled. Regulatory methods include exclusion of livestock
from rivers and streams and phosphorus management plans for farms. Non-regulatory
methods include advisory services and monitoring. In 2020 and 2025 HBRC will

review whether there is a need for a more intensive regulatory regime.

[172] One of the most contentious issues facing the Board is whether there should be a
single or dual nutrient approach to the management of periphyton. PC6 proceeds on the
basis that reducing phosphorus inputs into rivers and streams is the most effective
mechanism for managing nuisance periphyton and in-stream controls on nitrogen are
not required for that purpose (except in Zone 4 which covers the upper reaches of the

catchment).

[173] Many submitters consider that this philosophy is fundamentally flawed and that
the management of both phosphorus and nitrogen is essential to control excessive
periphyton (and preserve the health of the rivers and streams in the catchment). Over
time an in-stream limit of 0.444mg/l for dissolved inorganic nitrogen (DIN) is sought by
EDS, Fish and Game, and the Royal Forest and Bird Protection Society of New Zealand
Inc (Forest and Bird). That limit attracted widespread opposition from farming interests

who believe that it would put them out of business.
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Policies relating to water quantity

[174] Water quantity revolves around two inter-related matters, first, minimum river
flows and, secondly, the allocation of surface water and groundwater for irrigation

purposes.

[175] Maps that follow (Figures 4 and 5) form part of PC6. The first map shows
surface water allocation zones and the sites at which minimum flows apply (Figure 4).

The second map shows groundwater allocation zones (Figure 5).

[176] Under Policy TT7 abstractions are either restricted or required to cease once the
minimum flow levels shown in the relevant tables are reached. To allow time for
farmers to adjust to the reduced security of supply of irrigation water, the minimum

flow regime is phased in a 10 year period.

[177] Policy TT8 explains how surface and groundwater allocation limits have been
determined. This policy includes a statement that surface and groundwater allocation

limits are based on the existing volume of consented abstractions.

[178] Steps that will be taken to implement these minimum flows and allocation limits
are described in Policy TT9. These include the introduction of seasonal limits and a
‘sinking lid” approach to the allocation of water for irrigation purposes. These policies
attracted heavy opposition, particularly from existing extractors who faced a cut-back

on the water that they would be able to extract.

[179] Before the hearing began HBRC made three significant concessions. First, it
decided to revisit the approach to seasonal volumes in Schedule XVIII. Secondly, it
abandoned the ‘sinking lid’ approach to surface water and groundwater takes. Thirdly,
it added provision in Policy TT9 for the taking of water for the purpose of avoiding the
death of horticultural or viticultural root stock or crops. While these concessions did
not satisfy all submitters who were concerned about Policy TT9, they represented a step

forward.
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[180] Policy TT10 provides for the taking of water when rivers are running high,
Policy TT11 relates to the interconnection between surface and groundwater, Policy
TT12 to the transfer of consents, Policy TT13 to community irrigation schemes, Policy
TT14 to the categorisation of consents and their duration, and Policy TT15 to recording
and reporting requirements. The maximum duration of consents (5 years) attracted
many submissions. During the inquiry process HBRC conceded that a maximum term
of 20 years would be more appropriate and this satisfied most, if not all, of the

submitters.

[181] By the time the hearing concluded minimum flows and water allocation limits
remained the principal issues in contention with reference to water quantity. In the case
of minimum flows there are significant disputes about the environmental issues to be
protected, how this should be achieved, and the effect on the farming sector. Similar
issues arise in relation to the allocation of water for irrigation purposes. These matters

will be addressed shortly.

The Rules

[182] Again it is convenient to adopt the summary contained in HBRC’s s 32

Evaluation Report:™

“Rule TT1

Rule TT1 is a RMA section 9 permitted activity rule applying to all production
land in the Tukituki River catchment. It is designed to implement the water
quality policy direction discussed above.

Condition (a) implements the Policy TT4(1)(e) and (f) nitrogen leaching
benchmarks and enables minor land use intensification to occur.

Condition (b) requires the records necessary for doing nutrient budgets to be
kept (Policy TT4(1)(a)).

Condition (c) requires nutrient budgets to be prepared as discussed in Policies
TT4(1)(c).

™ H Codlin and R van Voorthuysen, Section 32 Evaluation Summary Report for proposed Plan Change 6 Tukituki
River Catchment, adopted by council on 24 April 2013, Folder 1 of Plan Change application documents, Tab 3,
Page 91.
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Condition (d) implements the industry good practice leaching rates and nitrogen
conversion efficiencies discussed in Policies TT4(1)(b) and TT4(1(c).

Condition (e) requires the phosphorus management plans to be prepared for the
priority phosphorus management sub-catchments, as set out in policy
TT5(2)(d)(iv).

Conditions (f) to (j) deal with stock exclusion from water bodies. Transition
times are adopted that allow farmers a reasonable amount of time to implement
the stock exclusion measures.

Conditions (k) and (l) deal with the avoidance of “hotspots” where the nitrate-
nitrogen toxicity limits are breached and the avoidance of breaching the
Resource Management (National Environmental Standards for Human Drinking
Water) Regulations 2007 respectively.

Rule TT2

Rule TT2 is the restricted discretionary activity default rule for land use that
cannot comply with Rule TT1. The matters of discretion are designed to address
any relevant matters that cause a land use activity to not comply with Rule TT1,
together with consent duration and the review of consent conditions.

Rule TT3

Rule TT3 is a permitted activity rule that relates to the filling of agrichemical
spray tanks, consistent with Policy TT9(1)(f)(iv).

Rule TT4

Rule TT4 is the discretionary activity rule for surface and groundwater takes in
the Tukituki River catchment. Its conditions, standard and terms specify the take
activities that are covered by the Rule, in order to give effect to the water
guantity policies discussed above.

Rule TT5
Rule TT5 is the non-complying activity rule for takes other than those provided

for under Rule TT4. Rule TT5 gives effect to Policy TT14(1)(e), amongst
others.”

During the inquiry process a further rule (Rule TT6) was added.

[183] Under the new Rule TT6 the taking and use of surface or groundwater in

contravention of allocation limits is a prohibited activity.” That Rule is in contention as

is the status of some of the activities covered by other rules.

™ This arose from the EDS submission seeking a prohibited activity status for any activity that did not comply with

limits.
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[184] The Board has considered the PC6 objectives, policies and rules presented by

HBRC. Its decisions with respect to that Plan Change are explained below.

Principal issues that were in contention

[185] As already mentioned,” the Board’s report must include a statement of the
principal issues that were in contention and its main findings on those issues. The

principal issues that were in contention are:

J consultation;

o objectives of PC 6;

. water quality;

. water quantity;

. cultural matters;

o terrestrial and freshwater ecology;

. amenity, recreational and social values;
o public health; and

. economics.

While each of these matters will be considered separately, there is a degree of overlap

between many.

The Board’s approach when resolving the principal issues

[186] Several aspects of the Board’s approach need to be explained.

" See paragraph [52] of this report.

63



[187] First, as already mentioned, PC6 as notified was modified during the inquiry
process. Unless otherwise stated there is no need to go into these modifications. Our
starting point is the updated version of PC6 that was presented by HBRC at the end of
the hearing (exhibit 90). That version dated 19 January 2014 is included as Appendix 4

in Volume 2 of this report.

[188] Secondly, the Board is obliged to apply s 32 of the RMA which relevantly

provides:”

“32 Consideration of alternatives, benefits and costs

2 A further evaluation must also be made by —

@) a local authority before making a decision under clause 10 ... of
Schedule 1 ...

3 An evaluation must examine —

@) the extent to which each objective is the most appropriate way
to achieve the purpose of this Act; and

(b) whether, having regard to their efficiency and effectiveness, the
policies, rules, or other methods are the most appropriate way
for achieving the objectives.

(@) For the purposes of the examinations referred to in subsections (3) ...,
an evaluation must take into account —

@) the benefits and costs of policies, rules, or other methods; and

(b) the risk of acting or not acting if there is uncertain or
insufficient information about the subject matter of the policies,
rules, or other methods.

Clause 10 of Schedule 1 (which is referred to in subsection (2) above) requires the
Board to give a decision on matters raised in the submissions (but without having to

give a decision that addresses each submission individually).

" Amendments to this section which came into force on 3 December 2013 do not apply.
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[189] Before arriving at findings on each principal issue the Board has examined and
taken into account the matters referred to in' s 32 (3) and (4). Appendix 3 in Volume 2
of this report records the specific decisions of the Board on matters raised in the

submissions.

[190] Thirdly, when deciding whether any amendments to PC6™ are ‘within scope’ the
Board has followed the approach explained by the High Court in Countdown Properties
(Northlands) Limited v Dunedin City Council: ™

“The [Board] must consider whether any amendment ... to the plan change as
notified goes beyond what is reasonably and fairly raised in submissions on the
plan change ... It will usually be a question of degree to be guided by the terms
of proposed plan change and the content of the submissions.”

Later the Court explained that whether any amendment is reasonably and fairly raised in
a submission “should be approached in a realistic and workable fashion rather than from
the perspective of legal nicety” as stated in Royal Forest and Bird Protection Society v

Southland District Council.

[191] Fourthly, while the Board has taken into account the relevant statutory
instruments and Part 2 of the RMA when arriving at its findings on each issue, it has in
some cases left a more detailed discussion about those instruments and Part 2 of the
RMA until the analysis of the principal issues had been completed. This avoids

unnecessary duplication.

[192] Fifthly, the NPSFM requires the Board to have regard to the reasonably
foreseeable impacts of climate change when considering both water quality and water
quantity. Dr James Renwick, Associate Professor of Physical Geography at Victoria
University, gave evidence that temperature increases in Hawke’s Bay of between
2 degrees and 3 degrees centigrade are likely by 2100. Rainfall is likely to decrease in
winter and spring and increase slightly in summer and autumn. Whereas the risk of heat
waves and drought conditions is likely to increase significantly, the risk of frosts and

cold nights is likely to decrease. While a doubling or tripling of the drought risk is

"8 or were made during the inquiry process.
™ Countdown Properties (Northlands) Limited v Dunedin City Council, [1994] NZRMA 145, at 166.
% Royal Forest and Bird Protection Society v Southland District Council,[1997] NZRMA 408, at 413.
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likely by the end of the century, the risk of heavy rainfall events is also likely to
increase, although it is likely that this will not become evident in Hawke’s Bay until the
late 21% century.® The Board has taken these matters into account when considering

water quality and quantity.

[193] Finally, the Board received numerous representations and evidence on most of
the principal issues. However, because they are so numerous we have not attempted to
report on each of them. Nevertheless, in arriving at its findings the Board has

considered and taken into account all the material before it, both written and oral.

Issue one — consultation

[194] Consultation was a prominent issue throughout the hearing. Many submitters
alleged that HBRC failed to fulfil its statutory obligation to consult during the
preparation of PC6. Because different considerations apply to consultation with Maori
on the one hand, and consultation with the community generally on the other, the Board
will consider those matters separately. However, before addressing those matters it is

helpful to provide some background.

[195] A schedule® of consultation undertaken, which was attached to HBRC’s s 32

Evaluation Report, is reproduced below:

Date Content

30 November & 1 Hawke’s Bay Regional Water Symposium:

December 2010 . . . .
Held in Napier and included over 100 participants represented 42

organisations and a broad range of interests and perspectives.
The purpose of the Symposium was to develop a new regional strategy
to respond to current and emerging water issues. Participants
discussed their key values for each of the seven catchment zones in the
Hawke’s Bay, including the Tukituki River catchment and recorded
these values on catchments maps. An outcome of the Symposium was
the establishment of a Water Reference Group.

8 J Renwick, Evidence in Chief, paragraph 2.2.
8 H Codlin and R van Voorthuysen, Section 32 Evaluation Summary Report Appendix 4 ‘Consultation undertaken’,
page 76.
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28 February 2011

First Water Strategy Reference Group meeting:

Group discussed its vision, guiding principles and Terms of Reference.
Also discussed catchment values derived from the Regional Water
Symposium to determine whether the values were correct, whether
all values had been captured, and whether there were any conflicts.
In terms of the Tukituki River catchment the following was noted:
urgent need to remedy deteriorating water quality, issue of nutrient
loading if more land irrigated, and the significance of the Tukituki River
for recreation purposes. Discussion on catchment variations and need
for targeted management regimes (i.e. some catchments have quantity
issues (e.g. Ruataniwha and Heretaunga) and other do not (e.g.
Wairoa and Mohaka)). Working themes for Water Strategy objectives
proposed.

21 March 2011

Second Water Strategy Reference Group meeting:

Received presentations from students of Napier Girls High School and
Hukarere Girls College on their concerns around water in Hawke’s Bay.
Discussed draft evaluation criteria and preferred visions statements
for the Water Strategy and a Draft Water Strategy Framework. Group
discussion on possible actions for regional water governance, and
water allocation, demand and supply.

11 April 2011

Third Water Strategy Reference Group meeting:

Proposed Water Use Strategic Framework introduced. Presentations
from Regional Council staff on the key scientific elements relevant to
the proposed Strategic Framework. Presentations were given on:
surface water allocation and ecological flows, groundwater, and the
Hawke’s Bay regional water resource.

1June 2011

Fourth Water Strategy Reference Group meeting:

Considered various water allocation options for the Tukituki River
catchment based on security of supply and setting minimum flows to
protect habitat and other values.

31 August 2011

Fifth Water Strategy Reference Group meeting:

Considered first draft of the Land and Water Management Strategy

11 October 2011

Sixth Water Strategy Reference Group meeting:

Considered the final draft of the Land and Water Management Strategy

17 August 2011

Lower Tukituki hapl hui:

Presentation given on the Tukituki plan change, including outline of
reasons why a plan change was required and the likely
outcomes. Meeting attendees were asked for comments about the
best process to engage with the Lower Tukituki Hapa in relation to the
plan change.
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23 August 2011

Te Taiwhenua o Tamatea meeting:

Presentation given on the Tukituki plan change, including outline
of reasons why a plan change was required and the likely
outcomes. Meeting attendees were asked for comments about Maori
values associated with the Tukituki River catchment and the best
process to engage with Tamatea in relation to the plan change.

30 November 2011

2nd Hawke’s Bay Regional Water Symposium:

The purpose of the Symposium was to present the Hawke’s Bay Land
and Water Management Strategy and to present a case study based
on the Tukituki Catchment

10 February

Tukituki Stakeholder Group

Presentation of values, and draft water allocation options

9 March 2012

Wider Regional/national Stakeholder Group

Presentation of strategic context, catchment characterisation, values,
water quantity and quality information.

Council decided to review the approach being taken with regard to the
Tukituki Plan Change and the Ruataniwha Water Storage Project. No
further meeting were held of these two groups.

April to August

Land Use Intensification Working Group

This is a sub-group of the Ruataniwha Water Storage Stakeholder Group.
To support their work on examining the mitigation measures that might be
required as part of the Ruataniwha Water Storage Project, this group
sought information on nutrient management approaches that might be
considered in the Tukituki plan change. A number of meetings were
attended by planning staff. Discussion also included possible scenarios for
The Tukituki Choices discussion document.

September 2012

Tukituki Choices consultation

Special edition of HBRC newsletter Our Place delivered to all households in
Hawke’s Bay

Three public meetings held

Two breakfast meetings held

Figure 6: Consultation Undertaken

Although these documents are included in the s 32 Evaluation Report concerning PC6,

it can be inferred that they generally relate to the entire Tukituki Catchment Proposal

(PC6 and RWSS).
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[196] During the hearing the Board asked HBRC to provide a summary of the
consultation that had been undertaken with specific reference to tangata whenua. In
response we were given a spreadsheet (exhibit 25). Dr Adele Whyte, Chief Executive
Officer of NKII, took issue with parts of that spreadsheet and exhibit 80 summarises her

concerns.

[197] Beyond that the Board was provided with further documentation relating to
consultation which is largely in the form of minutes of various meetings. These were

received as exhibits and can be found at present on the EPA website.®

[198] Further reference will be made to these various documents as the need arises.

Consultation with Maori

[199] The Board begins by addressing a preliminary issue that arose towards the end

of the hearing.

[200] In relation to PC6 consultation with Maori was obligatory by virtue of clause
3(1)(d), Schedule 1, of the RMA.* During the hearing an issue arose about whether the
Board had jurisdiction to consider and determine the adequacy or otherwise of HBRC’s
consultation with tangata whenua. This issue arose because counsel for NKII and
Heretaunga alleged that the failure to consult on the plan change was ‘a fatal flaw’

which meant that PC6 could not be approved.

[201] In response counsel for HBRC claimed that the Board could not adjudicate on
the alleged failure to comply with the requirements of the schedule. Only the High
Court had the necessary jurisdiction and NKII and Heretaunga should have applied to
that Court for judicial review. In support of that proposition Mr Robinson relied on
various authorities including Waikato Tainui Te Kauhanganui Inc v Hamilton City

Council .®

8 Documents presented at the hearing can be found on the Board’s website http://www.epa.govt.nz/Resource-
management/Tukituki/Hearing/hearing-proceedings/Pages/Hearing%20transcript%20and%20proceedings.aspx.

8 This provision is quoted at paragraph [218] of this report.

8 Waikato Tainui Te Kauhanganui Inc v Hamilton City Council, HC Hamilton, CIV 2009-419-1712, 30 June 2010,
Allan J.
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[202] The Board is in a difficult position. By virtue of s 149Q(2) it is required to
include in both its draft and final reports a statement of the principal issues that were in
contention and the main findings on those issues. The adequacy of consultation was
very much in issue. If the Board is to comply with those statutory obligations it will
obviously have to consider whether the complaints by NKII and Heretaunga are made

out.

[203] As it turns out the Board has concluded that consultation with Maori met the
statutory requirements. Under those circumstances the Board does not have to decide
what would have happened if it had reached the converse view. Having said that, we
think that it is highly likely that the position taken by counsel for HBRC about the

limitation on our jurisdiction is right.

Issues to be addressed

[204] As the Board sees it, the issues that arise from the submissions are whether the
relevant Maori authorities were consulted about PC6, whether the authorities that were
consulted were representative of the iwi and hapa that are affected by PC6, and whether

the consultation was appropriate in all the circumstances.

The cases that were presented

[205] One of the grounds on which NKII and Heretaunga oppose PC6 is that
consultation by HBRC was inadequate. To provide some context the Board will briefly

outline the structure of the relevant authorities.

[206] Ngati Kahungunu is the iwi of the Tukituki rohe. The iwi are represented by
Ngati Kahungunu Iwi Inc (NKII). Its Board includes representatives from the local
taiwhenua who are themselves representative of the hapii and marae in their smaller
rohe. The relevant taiwhenua boundaries were established by order of Maori Land

Court.
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[207] Two taiwhenua are directly affected by PC6:

o Te Taiwhenua o Tamatea (Tamatea): representative for the purposes of
this inquiry of the marae and hapi resident on the lands of the upper

Tukituki catchment;

. Te Taiwhenua o Heretaunga (Heretaunga): representative for the
purposes of this inquiry of the marae and hapta resident on the lower

lands beside the Tukituki River and the coast.

Whether Tamatea or Heretaunga is the appropriate entity to consult with tangata
whenua at a regional level in relation to the Tukituki catchment was discussed at length.

While Tamatea supports PC6, it is opposed by Heretaunga.

[208] At the heart of the argument for NKII is the proposition that HBRC failed to
consult as required by clause 3(1)(d) of the First Schedule of the RMA which required
HBRC to consult the tangata whenua ‘through iwi authorities’. As NKII sees the
matter, it was the sole iwi authority with jurisdiction over the area in question and

accordingly the consultation should have been "through it’.%

[209] When giving evidence for NKII Dr Whyte explained the iwi’s concerns about
the approach that had been adopted by HBRC:

“l think in this particular case, and for this particular proposal, it has
implications iwi wide and for that reason, the iwi authority is the appropriate
entity that this should actually have come to... What we want is full and
transparent consultations with the right people and what Ngati Kahungunu Iwi
Incorporated is — well, it is quite clear from our evidence — that we don’t believe
that this has occurred, and one of the reasons that this may have occurred is
because authorities have made a decision rightly or wrongly to consult with this
group or that group and not actually got the full picture. Ngati Kahungunu Iwi
Incorporated as the iwi, has the overview. We know which groups need to be
consulted with and so we should be the first point of call.”®

8 A Whyte and N Tomoana, Joint Evidence in Chief, paragraph 29.
8 A Whyte, Tukituki Catchment Proposal Hearing Transcript, page 3278.
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In other words, NKII was concerned that HBRC had effectively adopted what
could be described as a ‘bottom up’ approach when, as NKII sees it, NKII should

have been the first port of call.®

[210] While Dr Whyte acknowledged that she had participated on the Mana Whenua
Working Group (MWWG) which was established by HBRC in late 2012, she did not
regard her engagement with that group as consultation with the tangata whenua through
the iwi authority. She said that it had been stated at several meetings that working with

the MWWG did not substitute for wider consultation.®

[211] Dr Whyte also said that on a number of occasions between November 2012 and
April 2013 she had raised that marae and hapt needed to be engaged on the Tukituki
Catchment Proposal and that the findings and recommendations of the MWWG needed
to be presented to marae and hapt within the catchment. This did not occur.® Although
the MWWG completed a final report she did not sign it because, while it adequately
represented the work of the MWWG, she was not convinced that the group had fulfilled
the terms of reference that had been agreed in November 2012. In particular she
remained unconvinced that the cultural and environmental parameters as identified in
the Tukituki River Catchment Cultural Values and Uses Report had been satisfactorily

met.*

[212] Now we turn to the case for Heretaunga. The primary witness for Heretaunga
was Marei Apatu, its then interim acting Chief Executive Officer. He said that since
1989 HBRC had always engaged with the mana whenua of Ngati Kahungunu through
the HBRC permanent Maori Advisory Committee (MAC). However, during the
development of the Tukituki Catchment Proposal HBRC changed its method of
engagement and established the MWWG in November 2012.%

[213] Mr Apatu said that Heretaunga was confused when HBRC appointed Dr Benita

Wakefield to lead the research team to work on a cultural impact report. He considered

8 A Whyte, Tukituki Catchment Proposal Hearing Transcript, page 3278.

8 A Whyte, Concise summary, paragraph 21.

% A Whyte and N Tomoana, Joint Evidence in Chief, paragraph 67.

8 A Whyte and N Tomoana, Joint Evidence in Chief, paragraph 69.

%2 M Apatu, Evidence in Chief, paragraph 29 and the Tukituki Catchment Proposal Hearing Transcript, page 3229.
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that this appointment reflected a lack of engagement on the part of all marae and hapt
that straddled the Tukituki awa. As the nominated representative for Heretaunga on the
MAC he was disappointed that without input from the MAC or Heretaunga, HBRC had
determined that Heretaunga did not have a mana whenua relationship with the

catchment.®

[214] Although he was invited to participate on the MWWG, Mr Apatu declined and
Peter Paku became the Heretaunga representative instead. Mr Apatu also said that he
felt that it was necessary to have a representative on that group from the iwi authority
NKII to ensure that the over-arching considerations of all the marae and hapt within
NKII were adequately represented. His evidence was that Dr Whyte was nominated “as

the Ngati Kahungunu representative”.*

[215] We now turn to the case for HBRC. As explained by Mr Robinson during
opening submissions, it is HBRC’s case that the Council:

“...undertook a comprehensive consultation exercise involving detailed cultural
assessment followed by the formation of the Mana Whenua Working Group
described in the evidence of Mr Daysh. It is evident from the evidence which
has been filed that this process did not successfully resolve all issues among all
interested Maori stakeholders. It is submitted, however, that criticisms of
process are unfounded.”®®

HBRC claims that the consultation groups it established included Ngati Kahungunu
representatives and that the engagement through Tamatea and Heretaunga was effective
in ensuring that the values and views of tangata whenua were known and taken into

account when PC6 was developed.

[216] With reference to the adequacy or otherwise of consultation with Heretaunga Ms
Codlin told the Board:

“HBRC engaged both Te Taiwhenua O Tamatea and Te Taiwhenua O
Heretaunga to jointly prepare a cultural values and uses report for the Tukituki
River. The researchers held numerous hui with marae and hapu involving them
directly in the development of the report. Te Runanganui O Heretaunga, Nga
Marae O Heretaunga, Te Taiwhenua Tamatea and Ngati Kahungunu Iwi

% M Apatu, Evidence in Chief, paragraphs 34-42.
% M Apatu, Evidence in Chief, paragraphs 71-72.
% HBRC and HBRIC Opening Submissions, paragraph 183.
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Incorporated all made submissions on the Tukituki choices document. Council
staff met with their representatives to discuss both plan change 6 and the
RWSS.”%

Supporting this view Dr Wakefield said that in her opinion HBRC had consulted with
mana whenua in the development of policies to consider cultural values relating to

water flow and water quality in PC6.%

[217] Finally, Tamatea’s position is summed up by the following passage from their

counsel, lan Gordon’s, opening submissions:

“Tamatea do not accept the position put in the NKII submission and the joint
evidence of Dr Whyte and Mr Tomoana that NKII is “mandated” to represent
the Taiwhenua or has any “authority” over it with respect to RMA matters. If Te
Taiwhenua o Heretaunga consider themselves to be a subsidiary of NKII, then
that is entirely for them.”®®

With reference to clause 3(1)(d) of the First Schedule, Mr Gordon contended that the
key words in that provision are “the tangata whenua of the area who may be so
affected” and that the words “through iwi authorities” go only to indicate how the
tangata whenua might be identified and contacted. He described the iwi authority as
“the conduit™.*

The Board’s findings

[218] Part 1 of the First Schedule to the RMA relates to the preparation and change of
policy statements and plans by local authorities, which includes HBRC. Clause 3

provides:

“3. Consultation

Q) During the preparation of a proposed policy statement or plan, the local
authority concerned shall consult:

@ the Minister for the Environment; and

(b) those other Ministers of the Crown who may be affected by the
policy statement or plan; and

% H Codlin, Tukituki Catchment Proposal Hearing Transcript, page 96.

%7 B Wakefield, Evidence in Chief, paragraph 9.1.

% | Gordon, Te Taiwhenua o Tamatea Opening Submissions, paragraph 26.
% | Gordon, Te Taiwhenua o Tamatea Opening Submissions, paragraph 29.
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(©) local authorities who may be so affected; and

(d) the tangata whenua of the area who may be so affected, through
iwi authorities;'® ...

2 A local authority may consult anyone else during the preparation of a
proposed policy statement or plan.

(@) In consulting persons for the purposes of subclause (2), a local authority
must undertake the consultation in accordance with section 82 of the
Local Government Act 2002.”

Under s 2 of the RMA ‘iwi authority’ means the authority which represents an iwi and

which is recognised by that iwi as having authority to do so.

[219] In 2005 the following additional clause was inserted into the Schedule:

“3B  Consultation with iwi authorities
For the purposes of clause 3(1)(d), a local authority is to be treated as
having consulted with iwi authorities in relation to those whose details
are entered in the record kept under section 35A, if the local authority —

@) considers ways in which it may foster the development of their
capacity to respond to an invitation to consult; and

(b) establishes and maintains processes to provide opportunities for
those iwi authorities to consult it; and

(c) consults with those iwi authorities; and

(d) enables those iwi authorities to identify resource management
issues of concern to them; and

(e) indicates how those issues have been or are to be addressed.”

Reference to s 35A at the beginning of this clause leads us to that section which was

enacted at the same time.

100 The jtalics have been added to highlight the critical words.
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[220] Section 35A relevantly provides:

“35A Duty to keep records about iwi and hapu

Q) For the purposes of this Act or regulations under this Act, a local
authority must keep and maintain, for each iwi and hapu within its
region or district, a record of—

€)] the contact details of each iwi authority within the region or
district and any groups within the region or district that
represent hapu for the purposes of this Act or regulations under
this Act; and

(b) the planning documents that are recognised by each iwi
authority and lodged with the local authority; and

(c) any area of the region or district over which 1 or more iwi or
hapu exercise kaitiakitanga.

2 For the purposes of subsection (1)(a) and (c),—

@ the Crown must provide to each local authority information
on—

(i) the iwi authorities within the region or district of that
local authority and the areas over which 1 or more iwi
exercise kaitiakitanga within that region or district; and

(i) any groups that represent hapu for the purposes of this
Act or regulations under this Act within the region or
district of that local authority and the areas over which 1
or more hapu exercise Kaitiakitanga within that region
or district; and

(ili) ~ the matters provided for in subparagraphs (i) and (ii)
that the local authority has advised to the Crown; and

(b) the local authority must include in its records all the information
provided to it by the Crown under paragraph (a).

3 In addition to any information provided by a local authority under
subsection (2)(a)(iii), the local authority may also keep a record of
information relevant to its region or district, as the case may be,—

@ on iwi, obtained directly from the relevant iwi authority; and
(b) on hapu, obtained directly from the relevant group representing

the hapu for the purposes of this Act or regulations under this
Act.

Subsection (4) provides that the requirement under (1) to keep and maintain records
does not apply to a hapii unless the hapti requests the Crown or relevant local authority

to include the required information for that hapd.
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[221] That summarises the statutory context within which the issue of consultation

needs to be considered.

[222] As a result of correspondence between NKII and Te Puni Kokiri the following
information was entered on a website as an authoritative directory of iwi and Maori

organisations.'®

“Ngati Kahungunu Iwi Inc represents Ngati Kahungunu as an iwi authority for
the purposes of the Resource Management Act 1991.

Note, however, that resource issues at a local level are handled directly by the
relevant Ngati Kahungunu Taiwhenua. See www.kahungunu.iwi.nz for contact
details of the six Taiwhenua.

The rohe of Ngati Kahungunu is divided into six taiwhenua. These six
taiwhenua are provided for ease of navigation on Te Kahui Mangai. They do not
imply any representative status. ”

Although it was brought to the Board’s attention that aspects of this entry were altered
in November 2013, it is the above entry (which existed during consultation) that the

Board needs to take into account.

[223] Given that entry the Board does not think there can be any doubt that NKII was
the relevant iwi authority for the purposes of the RMA. That said, it seems to the Board
that the middle part of the entry created an ambiguity which left the entry open to the
interpretation that NKII wanted resource issues at a local level to be handled directly by
the relevant taiwhenua. This ambiguity might have been accentuated by NKII’s
submission in response to the Tukituki Choices document which said: “To effectively
provide for the involvement of tangata whenua, their values and interests in the
management and decision-making of natural resources, their direct involvement is

needed in the planning stages”.'®

[224] Given that situation it is probably fair to say that any confusion about who was
to be consulted was not entirely of HBRC’s making. Nevertheless HBRC was under a

statutory obligation to consult in accordance with clause 3(1)(d). In broad terms the

1% Exhibit 81: Letter to Gavin Ide HBRC, OIA.
102 Exhibit 82 — Ngati Kahungunu Iwi Incorporated Submission on Tukituki Choices.
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Board agrees with Mr Gordon’s interpretation of that clause. We consider that the focus
is on consulting the tangata whenua of the area who may be affected, and the word

'through’ should be interpreted as meaning ‘by means of’.

[225] The next issue is whether the consultation with Maori in this case accorded with
the statutory requirements that we have just discussed. Tamatea accepts that it was
properly consulted and we do not need to consider its involvement any further. The

issue is whether NKII and Heretaunga were properly consulted.

[226] In terms of the general principles the leading case on consultation is Wellington
International Airport Ltd v Air New Zealand' where the Court of Appeal approved the

following explanation of McGechan J in the High Court:

“Consultation must be allowed sufficient time, and genuine effort must be made.
It is to be a reality, not a charade. The concept is grasped most clearly by an
approach in principle. To 'consult’ is not merely to tell or present. Nor, at the
other extreme, is it to agree. Consultation does not necessarily involve
negotiation toward an agreement, although the latter not uncommonly can
follow, as the tendency in consultation is to seek at least consensus.
Consultation is an intermediate situation involving meaningful discussion.
Despite its somewhat impromptu nature, | cannot improve on the attempt at
description which I made in West Coast United Council v Prebble at p 405:

Consulting involves the statement of a proposal not yet finally decided upon,
listening to what others have to say, considering their responses and then
deciding what will be done.”

McGechan J went on to say that it was implicit, first, that the party consulted would be
adequately informed and able to make intelligent and useful responses, and secondly,
the decision maker needed to keep an open mind and be ready to change, or even start

afresh.

[227] The issue of consultation in the context of clause 3 of the First Schedule of the
RMA arose in Waikato Tainui Te Kauhanganui Inc v Hamilton City Council.** In that
case it was alleged that the Council had breached its statutory obligation because it had
not consulted before the plan under consideration was publicly notified. Allan J held

that consultation had to take place before public notification. When arriving at that

103 \wellington International Airport Ltd v Air New Zealand,[1993] 1 NZLR 671 at 675.
104 \Waikato Tainui Te Kauhanganui Inc v Hamilton City Council, HC Hamilton, CIV-2009-419-1712, 30 June 2010,
Allan J.
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conclusion he noted that consultation is a two-way process to be conducted “in mutual
good faith” and that its primary purpose was to enable decision-makers to make

“informed decisions”.1®

[228] With the benefit of that background the Board now turns to the evidence and
begins by considering whether the consultation with NKII was in conformity with
statutory requirements as interpreted by the courts. For the following reasons we find

that it was.

[229] Consultation ‘through’ NKII effectively began with the Tukituki Choices
discussion document which was released in September 2012. As the Board has already
noted, this document was supported by numerous technical reports, and, following
feedback, HBRC embarked on a strategy that ultimately led to PC6.

[230] Under cross-examination Dr Whyte remembered the Tukituki Choices document

coming out and that:

“....there was some level of engagement with NKII, but | don't think it was
necessarily a formal process and it wasn't to the degree that we are used to in
terms of plan changes.”!®

Nevertheless it is important to keep this matter in perspective. First, the Tukituki
Choices document was at a relatively early stage and much more interaction between
HBRC and NKII was to follow. Secondly, NKII patently participated in the process by

providing a written submission on 15 October 2012,

[231] In the meantime Ngahiwi Tomoana (Chairman of NKII) and Dr Whyte had
attended a meeting with the Honourable Dr Pita Sharples MP. In exhibit 80 Dr Whyte
describes this meeting as “a high level presentation” which could not be considered
“consultation” or “engagement” with NKII. However, rather than viewing this meeting

as an isolated event, the Board takes it into account as part of an evolving process.

105 4t [49] and [50].
106 A \Whyte, Tukituki Catchment Proposal Hearing Transcript, page 3287.
107 Exhibit 82 — Ngati Kahungunu Iwi Incorporated Submission on Tukituki Choices.
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[232] In November 2012 Dr Whyte accepted an invitation to join the MWWG and
thereafter attended the meetings of the group on a regular basis. Dr Whyte did not
consider herself to be a NKII representative, but rather as a scientist in her own right.'*®
This does not seem to be the way that Mr Apatu saw the matter.*® The Board also notes
that Dr Whyte acknowledged that after meetings she reported back to her colleagues at
NKII.*°

[233] The minutes of a meeting held on 17 December 2012 throw further light on
whether Dr Whyte was attending the MWWG meetings as a representative of NKII or

in her own right. It is recorded: ™

“...Peter [Paku] noted Adele’s [Dr Whyte’s] participation and her background
stating that it was important that Ngati Kahungunu Iwi Incorporated (NKII) was
included in this forum to enable collective feedback.”

With reference to this passage Dr Whyte observed that they were not her words.
Nevertheless the minutes containing those words were confirmed at the next meeting,
Dr Whyte being present. If a false impression was created by the minutes there does not

seem to have been any attempt to correct it.

[234] The Board finds that Dr Whyte attended the meetings of the MWWG primarily

in her capacity at that time as Director of Fisheries for NKII.

[235] At the next meeting on 24 January 2013 there was a ‘whiteboard’ session
covering three issues that would have been of interest to NKII in the context of PC6:
social and economic opportunities; environmental mitigation and monitoring; and
cultural and accidental discovery protocols. It is apparent from the minutes that these
matters were discussed and under cross-examination Dr Whyte acknowledged that it
was “fair to say that ... it was a round table discussion, so we were putting to the Board,

you know, what we thought was important”.**?

[236] The minutes of the next meeting on 8 February 2013 record Dr Whyte’s

involvement in discussions concerning a ‘Fish Hook” summit and the information that

108 A Whyte, Tukituki Catchment Proposal Hearing Transcript, page 3286.

109 5ee paragraph [214] of this report above.

110 A Whyte, Tukituki Catchment Proposal Hearing Transcript, page 3293.

111 Exhibit 83 — Approved Ruataniwha Water Storage Scheme Mana Whenua Working Party Meeting Minutes.
112 A Whyte, Tukituki Catchment Proposal Hearing Transcript, page 3297.
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needed to be presented at the summit. Dr Whyte was also involved in discussions about
native fish passage. Indeed, the minutes record that “Adele advised she felt there were
some good ideas to come from the discussion and was interested to hear the ideas of
others”.*®

[237] On 7 March 2013 the ‘Fish Hook’ summit was held. According to Dr Whyte’s
summary in exhibit 80 this is an annual conference the iwi holds to cover a wide range
of fishery and environmental issues. Approximately 150 people attended. Some
information about the project was provided. While Dr Whyte did not consider this to be
consultation or engagement with NKII, the Board views it as part of an ongoing

process.

[238] A meeting was held on 18 March 2013 between Mr Tomoana, Andrew Newman
(Chief Executive of HBRC), and others. Judging from her comments in exhibit 80 Dr
Whyte was also present. She comments that the discussion focused on local
government reforms and not on the RWSS. Nevertheless it was part of an ongoing

process.

[239] Another meeting of the MWWG was held on 21 March 2013 during which
Dr Whyte was critical of the RWSS Assessment of Environmental Effects Report. It
needs to be remembered that at this stage both PC6 and the RWSS were being advanced
together. A few days later there was a MWWG hui to talk about the RWSS.

[240] At a meeting on 4 April 2013 Dr Whyte informed the Group that the feedback to
NKII was that there had not been enough public consultation. The minutes record that
following discussion it was decided that Mr Daysh would talk with the HBRC Chief
Executive about an extension. A technical report relating to the transport of nutrients in

groundwater was also presented at the meeting.

[241] The same day NKII wrote to HBRC, with copies to Heretaunga and others,
seeking a six month delay in the lodging of the RWSS application with EPA. That
request was ultimately declined by HBRC.

113 Exhibit 83 — Approved Ruataniwha Water Storage Scheme Mana Whenua Working Party Meeting Minutes.
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[242] The only other meeting of the MWWG to which reference should be made took
place on 17 April 2013. Dr Whyte was present. It is apparent that a significant amount
of information was provided at this meeting. On 4 May 2013 PC6 was publicly
notified. Although Dr Whyte attended further meetings of the MWWG after that time,
the ruling in Waikato Tainui Te Kauhanganui means that those meetings are irrelevant

for present purposes.

[243] The Board is satisfied on the evidence that the consultation with NKII met the
requirements of clause 3(1)(d) of the First Schedule. It is also satisfied that HBRC can
be treated as having consulted with NKII by virtue of clause 3B of that Schedule.

[244] Now the Board considers whether the consultation with Heretaunga satisfied the

statutory requirements.

[245] On 1 August 2011 HBRC invited various marae on the lower Tukituki catchment
to attend a hui at Heretaunga’s premises. The letter carrying the invitation indicated that
HBRC wished to tell the invitees about “the wider freshwater management plan
development for the Tukituki River Catchment, and discuss how we might best engage
hapt in that process”."* Although the hui was held on 17 August 2011 it clashed with a
tangi and the Maori King’s coronation and many people, including Mr Apatu, were

unable to attend.

[246] Mr Apatu attended a second hui which was held on 30 August 2011. According
to exhibit 25 various comments and concerns were expressed at that hui including such
things as whether fish passage was going to be looked at; whether groundwater and
surface water would “be treated as one through the plan change process”;'** what Maori

science would be incorporated; and concerns about whitebait at the mouth of the river.

[247] On 13 February 2012 Mr Apatu and others accompanied officers of HBRC on a

visit to the proposed dam site.*

114 Exhibit 77 — Letter from Hawke’s Bay Regional Council on Ruataniwha Water Storage Scheme Feasibility Study
discussion meeting.

15 Exhibit 25 — Mana Whenua Consultation Schedule Spreadsheet S Daysh.

118 Exhibit 25 — Mana Whenua Consultation Schedule Spreadsheet S Daysh.
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[248] Mr Apatu was a member of the MAC. This committee included representatives
from Heretaunga, Tamatea, two other taiwhenua, and HBRC. The Board finds that Mr

Apatu was one of the Heretaunga representatives.

[249] The minutes of the MAC record™’ that there was a ‘PowerPoint’ presentation on
28 February 2012 which outlined progress on the RWSS. It is also recorded in the
minutes that a cultural impact assessment had been undertaken “with the help of
Dr Wakefield and Mr Apatu”. A progress report was given on the plan change and Mr

Apatu moved that the report be received.

[250] A further update on the progress of the Tukituki Catchment Proposal was
provided to the MAC by the HBRC chief executive, Mr Newman, at a meeting on
26 June 2012. Mr Apatu was present. According to the minutes Mr Newman indicated
that the first task of the regional planning committee would be to look at whether the
regional water strategy “that Ms Moffatt and Mr Apatu helped to produce” should be
inserted into the regional water strategy. Ms Moffatt and Mr Apatu are recorded as
having given a presentation of the Lower Tukituki River Cultural Values and Uses

Report on behalf of the Heretaunga hapu.™®

[251] The next relevant minute relates to the meeting on 28 August 2012. While
Mr Apatu does not appear to have been present, the Board notes that a PowerPoint
presentation was given on progress with the Tukituki Choices document. The assistance
and support of Tamatea and Heretaunga in relation to cultural values was recorded. We
also note that Heretaunga made a submission on the Tukituki Choices document

(although that submission does not appear to be before the Board).

[252] At the meeting of the MAC on 30 October 2012 members of the committee were
invited to make comment on the Tukituki Choices document. The minutes record that
matters raised included guardianship roles, cultural values, mauri, and a cultural index
tool to evaluate the health of the waterways. There was also a presentation by Dr
Wakefield which amongst other things, outlined the Maori planning perspective. Mr

Apatu also commented on the Heretaunga submission.

Y7 Exhibit 74 — Maori Committee Meeting Minutes, 28 February 2012.
118 Exhibit 74 — Maori Committee Meeting Minutes, 26 June 2012.
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[253] After the MAC ceased to be involved in the Tukituki Catchment Proposal the
MWWG was formed and seems to have taken over that role. The Board does not see
anything sinister in this change, which might be explained on the basis that a greater
distance between HBRC and the advisory body was required. In any event it appears
from exhibit 78 that Mr Apatu was involved in the drafting of the terms of reference for
the MWWG. Mr Paku and Des Ratima represented Heretaunga on the new body and

regularly attended its meetings.

[254] The Board has already discussed the relevant MWWG meetings with reference
to NKII and it is unnecessary to repeat what we have already said. Suffice to say that
Heretaunga, through its representatives at those meetings, continued to take part in the

consultation process.

[255] Contrary to Heretaunga’s submission, the Board is satisfied that over a relatively
lengthy period Heretaunga was involved in a consultation process pursuant to clause
3(1)(d) of the First Schedule. We are also satisfied that this process involved the tangata

whenua of Heretaunga and that it was appropriate in all the circumstances.

[256] That completes the discussion about consultation with Maori. Now the Board

turns to consultation with the community generally.

Consultation with the community

[257] Ms Codlin was the primary witness for HBRC in relation to the issue of

consultation with the community generally. Her evidence was:

“A five week public consultation period over September and October 2012 was
given for comments to be made on the choices, and this was extended by 10
days following some concern in the community about the perceived short time
frame. A comprehensive presentation was given by senior HBRC staff at three
public meetings and two breakfast meetings during that period.”**

118 1 Codlin, Evidence in Chief, paragraph 10.4.
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She noted that 164 organisations or individuals had responded, with their responses

having been summarised in the s 32 Evaluation Report.**

[258] Any suggestion that the scenarios presented in the Tukituki Choices document
were biased, flawed or were simply propaganda, were rejected by Ms Codlin. She
attributes those allegations to the strong feelings that are held within the community
about the management of freshwater resources in Hawke’s Bay.* In response to a
question from the Board she confirmed that in her view the consultation had complied

with legal requirements.

[259] Ciriticism of the consultation process was levelled by many submitters. Locals
such as Craig Preston felt that other groups had been preferred in the process.*” Terry
Kelly, a former Massey University lecturer, felt that stakeholder groups were
“handpicked” and certain information was held back from the public.*® The local Fish
and Game representative, Peter Mclintosh, felt that Fish and Game had engaged as well

as it could, given that the process was a “moving feast”.'*

[260] Other submitters alleged that the Tukituki Choices document was biased. For

example, Megan Rose said that this document was:

“... biased, inaccurate on key points, silent about key issues still under review
and their significance, and therefore misleading.”**

Speaking along similar lines Mr Kelly said that while the consultation might have been
adequate to “tick the box”, it was blatantly manipulative and violated the spirit of good

public consultation.**

[261] Some submitters felt so strongly about the Tukituki Choices document that they

labelled it propaganda. For example, Paul Bailey said:

120 1y Codlin, Evidence in Chief, paragraph 10.5.

121 4 Codlin, Evidence in Chief, paragraph 10.6.

122 ¢ preston, Craig Preston Trust Representation, page 2, section 3.

128 T Kelly, Tukituki Catchment Proposal Hearing Transcript, page 3424.
124 MclIntosh, Evidence in Chief, paragraph 72.

125 M Rose, Tukituki Catchment Proposal Hearing Transcript, page 2884.
128 T Kelly, Tukituki Catchment Proposal Hearing Transcript, page 3424.
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“HBRC produced what | describe as the propaganda document called “Tukituki
Choices”. It was very selective in the use of language, water storage good, no
water storage bad. It was a travesty in that it did not present the options to
ratepayers in an honest manner nor did it present anything other than four
narrow alternatives that were clearly designed to predetermine any feedback.”*?’

Mr Bailey believed that the concerns of the wider community had not been taken
seriously by HBRC.

[262] Even the attitude of HBRC when deciding that the Tukituki Catchment Proposal
should be referred to a board of inquiry attracted comment. Chris Perley said:

“l was present at the Council when the CEO came back into the HBRC
chambers and announced that the Tukituk proposal was being considered by a
Board of Inquiry. He and a number of counsellors were very happy to hear that
news. Their happiness concerned me then and it concerns me now because
we’ve had enough of the marginalising processes that we’ve been facing and |
know a number of people who’ve not bothered to appear before this Board
because they’ve actually lost faith and see any decision as a fait accompli to suit
those who’ll benefit the most.”'?

Mr Perley also found the suggestion that the proposal was being touted as a model for

rolling out over the whole of the country made it doubly disturbing.

[263] Against that background the Board now addresses the legal position, which is
well settled. While local authorities are obliged to consult tangata whenua in relation to
proposed plans, there is no corresponding requirement to consult with non tangata
whenua. However, if a local authority decides to consult with anyone else (as it is
entitled to do by virtue of clause 3(2) of the First Schedule of the RMA), it is required
by clause 3(4) of that Schedule to undertake that consultation in accordance with s 82 of
the Local Government Act 2002.

[264] Section 82(1) of the Local Government Act 2002 sets out the following

principles of consultation:

127 p Bailey, Tukituki Catchment Proposal Hearing Transcript, page 2969.
128 C Perley, Tukituki Catchment Proposal Hearing Transcript, page 2988.
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“82 Principles of consultation

Q) Consultation that a local authority undertakes in relation to any
decision or other matter must be undertaken, subject to
subsections (3) to (5), in accordance with the following
principles:

(a) that persons who will or may be affected by, or have an
interest in, the decision or matter should be provided by
the local authority with reasonable access to relevant
information in a manner and format that is appropriate
to the preferences and needs of those persons:

(b) that persons who will or may be affected by, or have an
interest in, the decision or matter should be encouraged
by the local authority to present their views to the local
authority:

(c) that persons who are invited or encouraged to present
their views to the local authority should be given clear
information by the local authority concerning the
purpose of the consultation and the scope of the
decisions to be taken following the consideration of
views presented:

(d) that persons who wish to have their views on the
decision or matter considered by the local authority
should be provided by the local authority with a
reasonable opportunity to present those views to the
local authority in a manner and format that is
appropriate to the preferences and needs of those
persons:

(e) that the views presented to the local authority should be
received by the local authority with an open mind and
should be given by the local authority, in making a
decision, due consideration:

0 that persons who present views to the local authority
should be provided by the local authority with
information concerning both the relevant decisions and
the reasons for those decisions.”

It is implicit in these principles that the affected community must have reasonable
access to relevant information so that its citizens can make intelligent and useful
responses. They must also be encouraged to present their views and be afforded a
reasonable opportunity to do so. And when those views are presented the local

authority must consider them with an open mind.

[265] Given the strongly held views about the Tukituki Catchment Proposal it is

probably not surprising that the issue of consultation attracted so much attention, with
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many of the views being expressed in very forthright terms. The Board accepts that the
views expressed by the submitters were sincere. Ultimately however, it is necessary for
the Board to exercise an overall objective judgement as to whether the consultation met

the requirements set by law.

[266] When undertaking that task the Board keeps in mind that as the Environment
Court observed in Wairoa District Council v Hawke’s Bay Regional Council'®
consultation is not an end in itself. This emphasises that consultation about a proposed
plan is only part of an overall process. The ultimate shape of a plan is unlikely to

satisfy everyone, as is illustrated by PC6.

[267] Clearly the Tukituki Choices document of September 2012 was a very important
component of the consultation process. It was an extensive discussion document
running into 86 pages. Information in the document included such matters as the
HBRC’s vision for the catchment, issues arising, a brief history, the Council’s
objectives, possible choices, and technical information. There was also discussion
about how the objectives might be achieved by reference to minimum flows, water

allocation limits, quality limits and management of nutrient loads.

[268] Four choices (two with storage and two without) were included in the document.
Environmental, economic, social and cultural benefits and costs were evaluated for each
option. The stated aim of the document was to give information about the options so
that members of the public could provide written submissions to help guide HBRC’s
decision making. Forty two technical reports from which information had been derived

were listed.

[269] Feedback from the public was encouraged, and the period originally set for
submissions to close was extended. Further public presentations were made by HBRC
officials and 164 organisations and individuals made submissions.

[270] When assessing the adequacy or otherwise of the consultation with the

community we also need to take into account events leading up to the Tukituki Choices

12% \Wairoa District Council v Hawke’s Bay Regional Council, [2010] NZEnvC 420 at [16].
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document. In 2010 there had been a two day water symposium attended by a large
number of people representing a wide cross-section of the community. A detailed report
about that symposium was published. Following that there had been study group
meetings. A second one day symposium, which was again well attended by a wide
cross-section of the community, was held the following year. Again a detailed report

was published. Further group meetings were held.

[271] While views differ about the contents of the Tukituki Choices document, the
Board is satisfied that the approach adopted by HBRC met legal requirements. Over a
lengthy period the community was provided with extensive information which enabled
citizens to make intelligent and useful responses to the discussion document. The
document itself encouraged responses and the Board accepts that the period allowed for
submissions to be made was reasonable in all the circumstances. There is no sound basis
on which the Board could find that HBRC had failed to consider the submissions with

an open mind.

[272] The Board therefore concludes that consultation with the public conformed

with legal requirements.

Issue two — the objectives

[273] Before evaluating the objectives that remain in contention the Board records
that, as required by s 32(3)(a) of the RMA, it has examined “the extent to which each
objective is the most appropriate way to achieve the purpose of the RMA”. Further,
where objectives were modified during the course of the hearing and are no longer in
contention, the Board is satisfied that the objectives as modified are the most

appropriate way to achieve the purpose of the RMA by giving effect to the NPSFM.

[274] Now the Board turns to the objectives that remain in contention.

OBJ TT1 — Beds of rivers, lakes and wetlands

[275] For Fish and Game Ms Marr proposed the addition of the bracketed words in
italics at the beginning of OBJ TT1:

“To sustainably manage the use and development of land (including the beds of
rivers, lakes and wetlands), the discharge of contaminants...”
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But she acknowledged that it was arguable that the beds of rivers and lakes were already
incorporated into the objectives by virtue of the reference to ‘land use’ in several

places.™®

[276] The Board is satisfied that the proposed amendment is unnecessary. In the
definition section of the RMA (s 2) the word “land” is defined in a way that includes
land covered by water. Thus the additional words proposed by Ms Marr would be

redundant.

Addition of a values objective

[277] Fish and Game seeks the inclusion of the following new objective at the

beginning of the objectives listed in OBJ TT1:

“(aa) The values of freshwater identified in Schedule XIVA are recognised
and provided for.”

The wording of this additional objective comes from the evidence of Ms Marr. EDS

supports inclusion of this objective, including the Schedule.

[278] A spreadsheet comprising Schedule XIVA was exhibited to the evidence of
Kathryn McArthur, a water scientist who gave evidence for EDS. According to Ms
McArthur the method used to determine the values of each of the 19 sub-catchments
referred to in the schedule was sound and the significance levels had been appropriately

identified.®*

[279] Supporting inclusion of the new objective, Ms Marr contended that listing these
values in PC6 would provide important contextual information that would help focus
and inform resource management decisions. She noted that the Manawatu-Wanganui
Regional Council’s One Plan contains a similar schedule which has proved to be helpful
for the processing of resource consents. Ms Marr also contended that inclusion of a list
of values in PC6 would be of assistance if plan changes were contemplated in the

future. Finally, she maintained that if values are to be “recognised and provided for” the

%0 4 Marr, Evidence in Chief, paragraph 216.
131 K McArthur, Evidence in Chief, paragraph 38.
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listing of values would provide clear guidance as to how those values are to be

managed.**

[280] HBRC and others oppose inclusion of the objective for several reasons: it is
unnecessary because PC5 already contains a table listing values relating to the Tukituki
catchment; if anyone wanted to explore values they would be able to go to the Council’s
s 32 Evaluation Report relating to PC6 and the underlying technical reports; and in any

event the list of values is incomplete and the ranking of some values is contested.

[281] Several factors lead the Board to the conclusion that the new objective proposed
by Fish and Game would not be the most appropriate way to achieve the purpose of the
RMA.

[282] First, a list of primary and secondary values for the catchment are already listed
in Table 1, Policy LW2, of PC5. As mentioned earlier, this is a proposed regional policy
statement. Under cross-examination*®* Ms Marr accepted that HBRC “has done a
reasonably thorough job in identifying issues in PC5 within the catchment”. While we
accept that there are still appeals pending in relation to PC5, it seems highly improbable
that this table will disappear. We also note that Policy LW2 requires management of the
catchment in a manner that recognises and gives priority to maintaining or enhancing
the primary values and uses identified in Table 1. As the Board sees it, the table of

values proposed by Fish and Game and EDS would not sit comfortably with Table 1.

[283] Secondly, while the list of values proposed by Fish and Game and EDS is
relatively extensive, it is nevertheless incomplete. As Mr van Voorthuysen'* and
Sharon Dines*® (the planner for Fonterra and Dairy NZ) pointed out, the proposed list
of values does not include the full range of human use values for the whole catchment.
For example, unlike the table in PC5 it does not include the needs of people and stock
for drinking water; for urban, commercial and industrial purposes; or for land-based

primary production. Under cross-examination'*® Ms Marr acknowledged that the full

132 1 Marr, Evidence in Chief, paragraphs 203 — 212.

138 4 Marr, Tukituki Catchment Proposal Hearing Transcript, page 2703.
134 R van Voorthuysen, Rebuttal Evidence, paragraph 22.3.

1% 5 Dines, Rebuttal Evidence, paragraph 5.4

138 4 Marr, Tukituki Catchment Proposal Hearing Transcript, page 2704.
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range of use values has not been included in the table proposed by Fish and Game and
EDS.

[284] Thirdly, the ranking of some of the values is contested. To take an example, the
proposed list of values ranks some parts of the catchment as an outstanding trout
fishery. However, lain Maxwell, who leads the science team for HBRC, considers the
fishery to be nationally significant, but not outstanding.”*” Resolving the competing
views and providing a comprehensive list of values that correlate with PC5 would not

be easy.

[285] Finally, the Board notes that at the conference of planners on 21 October 2013
Ms Marr and Peter Reaburn (Planning consultant for EDS) were the only planners to
support inclusion of the new objective. Even then the conferencing report records that
while Mr Reaburn considered “such information to be helpful [he] does not consider it
to be necessary”.™® So the majority of the planners were of the view that the values

should not be included.

[286] The Board agrees with Mr van Voorthuysen and Ms Dines that if there is to be a
departure from the values listed in PC5 it would be best achieved by a plan change in
the future. This would provide interested and potentially affected parties with a greater
opportunity to examine and comment on the issue than has been possible during this

inquiry process.

OBJ TT1(a) — Physical characteristics

[287] Ms Marr seeks addition of the words shown in italics in paragraph (a) of OBJ
TT1:

“(@  Groundwater levels, river flows, lake and wetland levels and water
quality and physical characteristics maintain or enhance the habitat and
health of aquatic ecosystems...”

137 | Maxwell, Evidence in Chief, paragraphs 8.3 to 8.5.
138 Expert Conferencing Joint Witness Statement to the Board of Inquiry — Planners (Change 6), 22 October 2013.
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The Board understands that the underlying purpose of adding these words is to make it
clear that the management of ecosystem health requires the management of habitat as

well as water quantity and quality.

[288] This issue was also discussed by the planners at their conference on 21 October
2013. The conferencing report indicates that Mr van Voorthuysen considered the matter
was adequately covered by Chapter 5.8 of the RRMP which deals with the beds of
rivers and lakes. He also questioned whether the addition of the words sought was
within scope. With the exception of Ms Marr the planners present did not support the
inclusion of the additional words.

[289] The Board agrees that the additional words are unnecessary. To the extent that
there might be a void in OBJ TT1(a) the Board is satisfied that the matter is adequately
covered by Chapter 5.8 of the RRMP which includes a policy (POL 79) specifically
referring to habitat protection in the context of the beds of rivers and lakes.

Wording of OBJ TT1(ba)

[290] Dr Nicholas Jones, Medical Officer of Health for the Hawke’s Bay District
Health Board, suggested that this objective be amended by the addition of the words in
italics:

“(ba) Water quality and quantity enables safe and reliable human drinking
water supplies.”

The Board agrees and the objective will be amended accordingly.

Wording of OBJ TT1(d)

[291] Ms Marr would like to see this objective re-worded so that it reads:
“(d)  Wetlands are protected, including their significant values.”

The Board understands that Ms Marr wishes to ensure that all wetlands in the catchment
will be protected. She considers this would better reflect s 6(b) of the RMA which lists
the protection of wetlands (without qualification) as a matter of national importance.
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[292] While the Board can understand the point Ms Marr is making, it is significant
that one of the purposes of PC6, as stated in its preamble, is to implement the NPSFM.
Two of the objectives in that Policy Statement (Objectives A2 and B4) relate
specifically to wetlands. In each case the objective is to protect significant values,
presumably on the basis that the protection of those values will ensure that the wetland

will be protected to the desired extent.

[293] Thus OBJ TT1(d) gives effect to the NPSFM by adopting the very wording used
in the National Policy Statement. PC5 also contains an objective (OBJ LW1) which
would require freshwater and land use and development to be managed in an integrated
and sustainable manner which includes (amongst other things) “protecting the
significant values of wetlands”.**® Again, OBJ TT1(d) expressly gives effect to that
proposed objective which would form part of the Regional Policy Statement.

[294] When pressed by Mr Robinson about the implications of the wording she was
seeking, Ms Marr explained that she was relying on the following definition of wetlands
in PC5:

“Wetland includes permanently or intermittently wet areas, shallow water, and

land water margins that support a natural ecosystem of plants and animals that
are adapted to wet conditions. For the purposes of this Plan, a wetland is not:

a) wet pasture or cropping land
b) artificial wetlands used for wastewater or stormwater treatment
C) farm dams and detention dams

ca) reservoirs, dams and other areas specifically designed and
established for the construction and/or operation of a hydro-
electric power scheme.

d) land drainage canals and drains

e) reservoirs for fire fighting, domestic or municipal water supply
f) temporary ponded rainfall

)] artificial wetlands created for beautification purposes.”

Her point was that this is much narrower than the definition contained in the RMA.

139 We have added the emphases.
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[295] It is true that this is narrower than the RMA definition. Nevertheless, it is still
relatively wide and a requirement to protect all wetlands regardless of values could have
significant cost consequences. The Board is satisfied that the current wording of
OBJ TT1(d) gives effect to the NPSFM and achieves the purpose of the RMA because if
significant values of a wetland are protected, then the wetland itself will be adequately

protected.

Wording of OBJ TT1(f)

[296] Throughout the hearing there was considerable debate about this objective which
relates to the taking and use of water for primary production and the processing of

beverages, food and fibre.

[297] As originally notified PC6 did not include an objective of this nature. However,
Horticulture NZ, the Ruataniwha Water Users Group (RWUG), and others, sought
inclusion of an objective that recognised the use of water for primary production. At the
planners conference on 21 October 2013 all the planners, other than Ms Marr and

Mr Reaburn, supported the following objective:

“(f) The taking and use of water for primary production and the processing
of beverages, food and fibre is enabled.”

During the hearing the debate revolved around three main issues: whether such an
objective should be included; if so, whether it should be subservient to the

environmental objectives; and its wording.

[298] The first issue is whether objective (f) should be included as an objective. In
broad terms those supporting inclusion do so on the basis that it would improve the
overall balance of the objectives contained in OBJ TT1. Those opposing contend that
inclusion of such an objective would be inconsistent with s 5 of the RMA which
expresses ‘wellbeing’ as being subject to the ‘while’ matters. They also contend that the

RRMP already covers the matter.

[299] While paragraph (f) is of a different nature to the other paragraphs within OBJ
TT1, it needs to be kept in mind that the overall objective is “...to manage the use of

water...” for stated purposes. The preamble to the NPSFM records that water is valued
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for food production and commercial/industrial processes. Consequently the purpose
described in (f) is obviously a legitimate purpose. Rather than being inconsistent with s
5 of the RMA, objective (f) gives effect to that section through the NPSFM. Further,
OBJ LW?2 (in PC5) requires the multiple and competing values and uses of land and
water to be recognised and balanced. The Board considers that inclusion of all major

competing values in OBJ TT1 gives effect to that provision.

[300] In the Board’s view, therefore, the matters covered by paragraph (f) have a
legitimate place in OBJ TT1. The next issue is whether those matters should be

subservient to the environmental objectives.

[301] As Mr St Clair pointed out in his planning report, one of the implications of
making (f) subservient to the environmental objectives is that it would not be possible to
have a policy such as POL TT9 (1)(f)(iva) which enables takes to continue for rootstock
and crop protection after minimum flows had been reached. Mr St Clair also considered
that (f) should be included in OBJ TT1, “as part of the overall use and development of
land” because it provides part of the ‘overall picture’ as to how the NPSFM is to be

given effect to.*°

[302] In broad terms Mr van Voorthuysen supported that approach. Under cross-
examination* he expressed the view that the matters contained in the various

paragraphs of OBJ TT1 would need to be balanced “in the round in each case”.

[303] The Board considers these points are well made and that there is no justification
for making (f) subservient to the environmental objectives. Several submitters
questioned whether this conclusion is still available following the King Salmon
decision. They claimed that the only way (f) could give effect to the NPSFM would be

by making it subservient to the earlier environmental objectives ((a) — (e)).

[304] In the Board’s view the landscape values involved in King Salmon gave rise to
issues that are dissimilar to the issues that arise under the NPSFM. The NPSFM

0 Hill Young Cooper Planning Review of Amendments to Change 6, paragraphs 4.10 to 4.13.
141 R van Voorthuysen, Tukituki Catchment Proposal Hearing Transcript, page 949.
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contemplates integrated management of freshwater and the use and development of
land (Objective C). In its preamble the NPSFM states:

“This national policy statement sets out objectives and policies that direct local
government to manage water in an integrated and sustainable way, while
providing for economic growth within set water quantity and quality limits...”

The use of water for food production and commercial/industrial processes are expressly
recognised in the NPSFM and can, in our view, stand alongside the other objectives. In
this case the Board has set limits to give effect to the NPSFM and it is within those

limits that development can occur.

[305] Under those circumstances we do not believe that the Supreme Court decision
requires us to alter the conclusion we reached in the draft report.

[306] That leaves the question of how the objective should be worded. As originally
drafted the objective used the word ‘enabled’. It is now an objective to be ‘provided
for’. This amended wording received widespread support and the Board is satisfied that
it is preferable to the initial wording.

OBJ TT4 — Existing takes support significant investment

[307] This objective was re-worded as a result of the first planners’ conference. But
Ms Marr and Mr Reaburn did not agree with the concluding words “while recognising
that existing takes support significant investment” because they considered it suggests

that the minimum flow regime can be breached.

[308] The Board does not have any difficulty with this objective as it now stands.
There is ample evidence that the existing takes support significant investment. The
Board also accepts that this is a legitimate consideration when managing the abstraction
of surface water and the minimum flow regime. Rather than suggesting that the
minimum flow regime can be breached, the objective recognises that there will be
situations where some essential takes will need to be managed when minimum flows are

reached, an example being rootstock and crop protection.
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OBJ TT5 — Storage and irrigation schemes

[309] As originally notified OBJ TT5 did not make reference to on-farm storage and
confined community irrigation schemes to those capable of supplying water to at least
5000ha. As a result of the inquiry process on-farm storage was included and the 5000ha

requirement was dropped.

[310] While Mr Reaburn considered that OBJ TT5 was inappropriate and he would
have preferred it to be dropped, he accepted that there was no submission seeking such
an outcome that would empower the Board to delete the objective. This led Mr Reaburn
to suggest a modification to the wording whereby the objective would be to manage

rather than develop on-farm storage or irrigation schemes.

[311] The Board does not consider that this change is necessary. It is clear from the
objective that on-farm storage or community irrigation schemes would have to meet the

preceding objectives.

[312] NKII and Heretaunga sought to have TT5 amended so that it reads:

“...on-farm storage and community irrigation schemes that improve the
sustainable management [and—maximise-the] efficient allocation and efficient
use of water.”

The words in italics were to be added and those in brackets deleted. The Board does not
accept that repeating words from s 5 of the RMA adds anything. On-farm storage and
community irrigation schemes would have to meet the sustainable management

requirements of the RMA.

[313] Finally, EDS suggested that schemes should only be enabled where there is an
over-allocation of water. Again, the Board does not consider that any change is needed
because the necessary protection is already provided by the objective, the governing

legislation, and any relevant instruments.
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Issue three — water quality

[314] Management of water quality lies at the heart of PC6, and the approach adopted
in the proposed plan attracted extensive debate. Although the submissions on this topic

covered a wide spectrum, they fall into two broad categories.

[315] In the first category are the submitters supporting the approach adopted by
HBRC towards nutrient management in PC6. This has been described as a ‘single
nutrient” approach focusing on the management of phosphorus, with a relatively ‘hands
off” approach to the management of nitrogen. Submitters in this category include
Federated Farmers, Dairy NZ, the Hawke’s Bay branch of New Zealand Deer Farmers
Association (HBDFA), Horticulture NZ, and the Fertiliser Association of New Zealand
(FANZ).

[316] At the other end of the spectrum are submitters such as Fish and Game, Forest
and Bird, EDS, and numerous lay submitters who seek water quality improvement
within the catchment and a ‘dual nutrient” approach which includes tight controls over
both nitrogen and phosphorus. Supporting that approach are NKII and Heretaunga who,
in their role as Kaitiaki, seek to have the mauri or ‘life force’ of water within the

Tukituki catchment improved in a cultural sense and also in a practical sense.

[317] Irrespective of where submitters sat on the spectrum, there was a measure of
agreement that land use is critical to the management of water quality. Mr van
\Voorthuysen put the issue succinctly when he said, in response to a Horticulture NZ

submission seeking specific provisions for the enhancement of primary production:**

“... that is not the reason why water quality limits are set. Instead, to give effect
to objective Al and policy Al of the NPSFM, water quality limits are set to
safeguard aquatic ecosystems. Land use activities and primary production
activities then need to be managed so that those limits are not exceeded.”

The Board agrees with that broad proposition. Management of nutrients in water is

inextricably linked to the management of land use.

142 R van Voorthuysen, Evidence in Chief, paragraph 10.10.
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National Policy Statement for Freshwater Management (NPSFM)

[318] As stated in Part 1 of this report, PC6 is the first of a number of catchment

specific plan changes that seek to implement** the NPSFM. The preamble to the

National Policy Statement explains:

“Setting enforceable quality and quantity limits is a key purpose of this National
Policy Statement. This is a fundamental step to achieving environmental
outcomes and creating the necessary incentives to use fresh water efficiently,
while providing certainty for investment. Water quality and quantity limits
must reflect local and national values. The process for setting limits should be
informed by the best available information and scientific and socio-economic
knowledge.”

It is also recorded in the preamble that the management of the water resource needs to

reflect the catchment-level variation between water bodies. Hence the catchment by

catchment approach utilised by HBRC.

[319] When the NPSFM came into effect its underlying concepts and principles were

not altogether new. Many of the phrases used in the National Policy Statement echo
Part 2 of the RMA. To the extent, however, that the policies in the NPSFM are

expressed in directive terms, those policies have to be given effect unless, on proper

interpretation, other policies of the NPSFM create a conflict. If that situation arises Part

2 of the RMA, and its governing purpose of promoting sustainable management,

informs the analysis as to which policy should prevail.

[320] The NPSFM contains two objectives relating to water quality:

“Objective Al

To safeguard the life supporting capacity, ecosystem processes and indigenous
species including their associated ecosystems of fresh water, in sustainably
managing the use and development of land, and the discharges of contaminants.

Objective A2

The overall quality of fresh water within a region is maintained or improved
while:

a) protecting the quality of outstanding freshwater bodies;

%% In King Salmon the Supreme Court equated “implement” with the requirement to “give effect to” in s 67(3) of the

RMA.
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b) protecting the significant values of wet lands; and

C) improving the quality of fresh water in water bodies that have been
degraded by human activities to the point of being over allocated.”

Supporting these objectives are four policies within the NPSFM which, amongst other
things, require Regional Councils to establish freshwater objectives, set quality limits,

and to establish methods to avoid over-allocation.

[321] Those provisions need to be read alongside Objective C1 of the NPSFM which
requires the integrated management of freshwater and the use and development of land
“in whole catchments”. Policies supporting this objective include a requirement for
Regional Councils to manage freshwater and land use and development in an integrated
and sustainable way. This reinforces our earlier comment' that the management of

nutrients in water is inextricably linked to land use.

[322] The Board does not believe that there is any conflict between the water quality

objectives and policies in the NPSFM.

Proposed Plan Change 5

[323] This proposed plan change represents a first step by the HBRC towards
implementing the NPSFM. It amends the RRMP by introducing a new section at the
beginning of Chapter 3 which is headed “Integrated Land Use and Freshwater

Management”.

[324] A suite of objectives and policies in PC5 seek to achieve integrated management
of the complex inter relationship between water quality and land use. The first

objective, OBJ LW1, includes a number of matters:

“1. protecting the quality of outstanding freshwater bodies in Hawke’s Bay;
1A protecting the significant value of wetlands;

2. the improvement of water quality in water bodies that have been
degraded;

144 See paragraph [317] of this report.
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2B.

10.

13.

avoiding any further over allocation of freshwater and phasing out
existing over allocation;

recognising that land uses, freshwater quality and surface water flows
can impact on the receiving coastal environment;

safeguarding the life supporting capacity and ecosystem processes of
freshwater, including indigenous specifies and their associated
freshwater ecosystems;

recognising the significant Regional and National importance of
freshwater use for production and processing of beverages, food and
fibre;

recognising the benefits of industry good practice to land and water
management;

recognising and providing for wairuatanga and the mauri of freshwater
bodies in accordance with the values and principles expressed in
Chapter 1.6, Schedule 1 and the Objectives and Policies in Chapter 3.14
of this Plan;

recognising and providing for the recreational and conservation values
of freshwater bodies.”

Objective LW?2 also deals with the integrated management of water and land use. Both

objectives are supported by a number of policies which promote a catchment-based

approach to integrated management. In this way PC5 lays the foundation for PC6.

The water quality provisions in PC6

[325] Of the five objectives in PC6 three are directly relevant to water quality.

[326] The first is OBJ TT1 which sets goals for the Tukituki catchment based on the

values attributed to the five water management zones.** Those values, which were the

145 See Figure 3 at paragraph [167] of this report above.
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subject of specific study and assessment,**® are summarised in the following table which

is taken from the s 32 Evaluation Report:**’

Description of Water
Management  Zones
Zone No.

Zone Name

Description

Key values

Zone 1

Lower Tukituki

Includes the mainstem of the
Lower Tukituki River below the
confluence with the Waipawa
River and a number of the small
sub-catchments which drain the
eastern boundary of the Tukituki
Catchment

Contact recreation and
angling (mainstem)

Trout and native fishery,
particularly Tnanga
spawning (mainstem)
Life-supporting  capacity

(all)

Zone 2

Ruataniwha Basin (north)

The boundary with Zone 3 is the
Waipawa river and the remaining
boundaries are the surface water
catchment boundaries of the
tributaries that feed into the
Waipawa River

Native fish and trout
habitat (all)
Life-supporting

(all)

capacity

Zone 3

Ruataniwha Basin (south)

As for Zone 2. Includes a number
of tributaries that have their
headwaters in the foothills of the
catchment, as opposed to the
Ruahine Ranges

Native fish and trout
habitat (all)
Life-supporting

(all)

capacity

Zone 4

Headwater rivers

headwater
Tukituki,
Makaroro

Contains the
catchments of the
Waipawa and the
Rivers

Maintain current
biodiversity levels (all)
Native fish and
spawning habitat (all)
Life-supporting  capacity
(all)

trout

Zone 5

Papanui-Otane

This catchment feeds into the
Lower Tukituki (Zone 1). Its
boundaries are based on surface
water catchments and it contains
the Otane aquifer system

Native fish habitat (all)
Life-supporting  capacity
(all)

Figure 7: description of water management zones.

The s 32 Evaluation Report explains that the five water management zones and the

different values and uses they support were used to set the water quality limits.

[327] Whether the water quality limits in PC6 are appropriate for, in particular,

maintaining or enhancing the life supporting capacity of ecosystems within the

catchment and maintaining the mauri of the catchment as a whole, is a key point of

contention between the parties. Further, the ‘life-supporting capacity’ that featured in

48 T Sharp, Tukituki Catchment, Freshwater Values Assessment, March 2012, Folder 2 of Plan Change application

documents, Tab 1.

7 H Codlin and R van Voorthuysen, Section 32 Evaluation Summary Report for proposed Plan Change 6 Tukituki
River Catchment, adopted by council on 24 April 2013, Folder 1 of Plan Change application documents, Tab 3,

page 17.
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the above table was not carried through to the Tukituki Choices discussion document.
Instead the latter document focussed on excessive periphyton growth as a key issue in

the catchment.

[328] OBJ TT2 is the second objective directly bearing on water quality. It provides
that where the quality of freshwater has been degraded by human activities to such an
extent that OBJ TT1 is not being achieved, water quality should not be allowed to
degrade further. Rather, water quality should be improved progressively over time so
that OBJ TT1 is achievable by 2030 (the year by which the NPSFM is to be

implemented).

[329] The third objective is OBJ TT4A which was introduced following the
conferencing of expert planning witnesses.**® This objective recognises that industry
good practice for land and water management could assist with achieving the other
freshwater objectives. The Board believes that implementation of industry good
practice for land and water management is essential if the freshwater objectives within

the Tukituki catchment are to be achieved.

[330] Arising from those objectives is the PC6 nutrient management framework in
POL TT1 to TT6 (inclusive). These policies cover surface and groundwater limits,
targets and indicators; specific provision for point source discharges; the means by
which limits and targets will be implemented for nitrate-nitrogen and phosphorus; and

the decision-making criteria that is to apply to production land.

[331] The Board will return to specific policies as necessary. At this stage it is only
necessary to reproduce five tables from PC6 (as at 19 January 2014)™° as background

for the discussion that follows.

148 Tukituki Choices — a discussion of choices and opportunity for land and water management, September 2012,
page 11.

14% Expert Conferencing Joint Witness Statement to the Board of Inquiry - Planners (Change 6), 22 October 2013,
page 7.

150 Exhibit 90 - Plan Change 6, 19 January 2014.
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Table 5.9.1A: Surface Water Quality Limits and Targets for the Tukituki River Catchment —

Catchment Wide
Parameter Limit or Target
Temperature The temperature of the water shall be suitable for sustaining the aquatic

habitat.

Dissolved Oxygen

The concentration of dissolved oxygen shall exceed 80% of the
saturation concentration except in areas of groundwater upwelling
including the Porangahau, Maharakeke, Kahahakuri, Mangaonuku,
Papanui sub-catchments.

E. coli

260 Escherichia coli per 100 millilitres for the 1 November to 30 April
bathing season (for flows below the median flow).

550 Escherichia coli per 100 millilitres for the 1 November to 30 April
bathing season (for flows between the median flow and three times
the median flow).

550 Escherichia coli per 100 millilitres for the rest of the year (for flows
below three times the median flow).

The methodology for compliance is a maximum 95 percentile calculated
as a minimum of 20 sampling points.

Total Ammoniacal
Nitrogen (TNHs-N)

99% species protection level for total ammoniacal nitrogen (TNHs-N) as
stipulated in the most recent version of the Australian and New Zealand
Guidelines for Fresh and Marine Water Quality (the ANZECC guidelines)
and as tabulated in Schedule XXIII.27

Other Toxicants

95% species protection levels for toxicants (other than nitrate-nitrogen
and total ammoniacal nitrogen) as stipulated in the most recent version
of the Australian and New Zealand Guidelines for Fresh and Marine
Water Quality (the ANZECC guidelines) for Water Management Zones
1,2,3and5.%

99% species protection levels for toxicants (other than nitrate-nitrogen
and total ammoniacal nitrogen) as stipulated in the most recent version
of the Australian and New Zealand Guidelines for Fresh and
Marine Water Quality (the ANZECC guidelines) for Water
Management Zone 4.27
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Table 5.9.1B: Surface Water Quality Limits, Targets and Indicators for the Tukituki River
Catchment — Zone Specific.

Periphyton DRP Nitrate-nitrogen DIN i
Water . o o o o Indicators
Mainstems/ Limits and Targets Limits Limits and Targets Limits
Management ) i
P Tributaries?® @ lololo and @ ) and Water .
a C a
Targets Targets | Clarity
Zone 1
Lower Tukituki | - instems 0.010 28 | 100
and Waipawa
Rivers and
Tributaries 120 | 30 | 60 | 50 24 35 nla
(excluding
Papanui Stream |  Tributaries 0.015 16 100
catchment)
Zone 2 Waipawa 20
. River
Middle 0.010 120
Waipawa River
) , Mangaonuku | 120 | 30 | 60 | 50 38 5.6 nla
and Tributaries 4.0
Stream
above SH2
Tributaries 0.015 1.6 100
Zone 3 )
] o Mainstems 0.010 3.0 12030
Middle Tukituki
River and
) , 120 | 30 | 60 | 50 38 5.6 nla
Tributaries
bove Tapai
ahove Tapairu Tributaries 0.015 1.6 100
Road
Zone 4
Upper Tukituki
. All 50 30 | 60 | 50 0.004 nla 15 0.150 33 120
and Waipawa
Rivers
Zone 5
. All 120 | 30 | 60 | 50 0.015 24 35 nla 16 100
Papanui Stream
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Table 5.9.1C: Surface Water Quality Deposited Sediment Indicators for the Tukituki River

Catchment — Zone Specific.

Water Management Zone

Deposited Sediment Indicators (% sediment cover)

Zonel

Lower Tukituki and Waipawa Rivers and
Tributaries (excluding Papanui Stream)

10% in the Waipawa and Tukituki Rivers and 20%
in all other naturally hard bottomed streams and
rivers

Zone 2

Middle Waipawa River and tributaries above
SH2

10% in the Waipawa River and Mangaonuku
Stream and 20% in all other naturally hard
bottomed streams and rivers

Zone 3

Middle Tukituki River and tributaries above
Tapairu Road

10% in the Tukituki, Tukipo and Makaretu rivers
and 20% in all other naturally hard bottomed
streams and rivers (including Maharakeke,
Porangahau and Kahahakuri Streams)

Zone 4
Upper Tukituki and Waipawa Rivers

10% in all naturally hard bottomed streams and

rivers (including Tukituki, Waipawa and
Makaroro Rivers)

Zone 5
Papanui Stream

20% in the Papanui Stream and all other naturally
hard bottomed streams and rivers

Table 5.9.1D: Maximum Allowable Catchment Nitrogen Load (MACNL)

Maximum Allowable Catchment Nitrogen Load

Tonnes Nitrogen per Year

Above Black Bridge

5,060

Table 5.9.2: Groundwater Water Quality Limits and Indicators Applicable 10m or More
Below Ground Level in Productive Aquifer Systems

Aesthetic E. col Nitrate-nitrogen Nitrate-nitrogen All other
determinands ’ g Indicator determinants
Guideline value for . Maximum 95% Maximum annual | Al other inorganic or
any aesthetic Maximum percentile average organic
determinand concentration of concentration of concentration of determinands of
[Drinking-Water Escherichia coli per nitrate-nitrogen nitrate-nitrogen health significance
Standards for New 100 millilitres [DWSNZ]
Zealand (DWSNZ)] (mg NOs-N /L) (mg NOs-N /L)
Within guideline Maximum
<1l 11.3 5.65 acceptable value
(MAV)

The numerical values in these tables are treated as ‘limits’ at locations where the

existing water quality is better than the relevant numerical value. At locations where
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the existing water quality is worse than the relevant numerical value they are treated as

‘targets’.

Periphyton

[332] Many of the submissions and much of the discussion throughout the hearing

focussed on the issue of periphyton which is defined in PC6 as:

“A complex mixture of algae and slimes that attach to submerged surfaces in
rivers.”

Periphyton is a naturally occurring phenomenon and forms an essential part of
freshwater ecosystems, being an important source of food for fish and aquatic

invertebrates.

[333] To the lay person, however, periphyton, or rather excessive growths of
periphyton, are the slimy, green, filamentous algae mats that clog the waterways.
Inevitably excessive periphyton makes the use of waterways for recreational activities

such as fishing and swimming very unpleasant.

[334] A distinction needs to be drawn between the existence of periphyton in a
naturally occurring balanced ecosystem and excessive or nuisance periphyton. The
latter occurs in a variety of situations where the nutrient balance of the aquatic
ecosystem changes. These include river flows, light availability, water temperature, and
the availability of nutrients.™ Anthropogenic activities such as the ‘run off’ from
farming and intensive land uses can exacerbate both the frequency and extent of

nuisance periphyton.

[335] PC6 is intended to manage excessive or nuisance periphyton growth.
Specifically OBJ TT1(c) states that the Tukituki catchment is to be managed so that:

“The frequency and duration of excessive periphyton growths that adversely
affect recreational and cultural uses and amenity are reduced.”

151 0 Ausseil, Evidence in Chief at 9.2 and 9.3.
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‘Excessive periphyton growths’ are defined in a footnote to the objectives as growths

that exceed the periphyton limits and targets set out in Table 5.9.1B.

[336] At conferencing of the water quality experts there was a large measure of
agreement about periphyton biomass and cover limits. The joint witness statement

records:; **2

a)“ We agree that the periphyton biomass numbers/thresholds (mg
chlorophyll a/m2) set in Change 6 are appropriate. (AGREED: KM,
OA, AU, TS)

b) We agree that periphyton biomass should in the future be used for
reporting, model development and to assist in the development of
statistical relationships between periphyton biomass and periphyton
cover (% cover). (AGREED: KM, OA, AU, TS)

C) We understand that periphyton biomass will be monitored at a small
sub-set of sites across the Tukituki catchment. The current proposal is to
monitor periphyton biomass monthly at three sites on the Tukituki
River: SH50, Tamumu Bridge and Red Bridge. (AGREED: AU, TS,
KM, OA)

d) More data [is] required to understand the differences in compliance with
periphyton cover vs periphyton biomass limits, and we recommend that
periphyton biomass samples be also collected when and where
periphyton cover limits or targets are exceeded. (AGREED: AU, TS,
KM, OA)

2. With regards to periphyton cover limits/targets

a) We agree that the periphyton cover limits/targets set in Change 6’s
Table 59.1.B are based on the 2000 New Zealand Periphyton
Guidelines (Biggs, 2000) and are appropriate (AGREED: TS, AU, OA)
(KM: Partial agreement, on the basis that the filamentous cover limits
(30% cover) are adequate for aesthetic and recreational values, but the
mat cover limit as proposed (60% cover) are too permissive in
cyanobacteria-dominated communities for aesthetic and ecological
values).

All the experts also agreed that the use of ‘periwcc’, which is an integrated measure of
percentage periphyton cover, is a useful simplified measure of periphyton cover.

152 Expert Conferencing Joint Witness Statement to the Board of Inquiry — Change 6 periphyton limits, 12 November
2013, paragraph land 2.
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[337] The remaining disagreement between the experts involved the numerical
thresholds for periwcc cover in certain parts of water management zones 2 and 3.
However, given the agreement reached on periphyton limits and targets in Table 5.9.1B
this is largely academic and the Board will accept the agreement reached by the expert

witnesses.

[338] While the limits and targets were agreed, there was considerable disagreement
between the experts about whether periphyton growth in the catchment was nitrogen
limited, phosphorus limited, or co-limited. When formulating PC6 HBRC adopted the
position that the Tukituki catchment is phosphorus limited, and that increases in
nitrogen levels will not significantly add to periphyton growth in the catchment.

Whether this is right is a fundamental issue.

Nutrient limitation

[339] Nutrient limitation refers to a state of affairs in the nutrient balance (in the main
between phosphorus and nitrogen) where the concentration of one or other nutrient is in
short supply. Where periphyton growth in a water body is said to be phosphorus limited
the extent of periphyton growth is dependent upon the in-stream concentration of
phosphorus. Consequently an increase in phosphorus will increase the periphyton

biomass.

[340] In water bodies that are phosphorus limited, increases in the concentration of
nitrogen will not elicit a substantial increase in periphyton biomass. Similarly, if a water
body is nitrogen limited, growth of periphyton is dependent upon the level of nitrogen
concentrations in the water body. Thus any increase in nitrogen concentrations will

increase periphyton biomass.

[341] Periphyton growth is said to be ‘co-limited” where increases in concentration of
either phosphorus or nitrogen will elicit a response in the form of increased periphyton

growth,

[342] The HBRC case concerning periphyton growth was based on the proposition that
the Tukituki catchment is phosphorus limited in terms of the ‘Redfield ratios’. These
ratios refer to the relationship (in concentration terms) between phosphorus and nitrogen
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within plant or algae cells. Ratios greater than 20 to 1 are considered to be phosphorus
limited and those less than 10 to 1 are nitrogen limited. For values between 10 to 1 and
20 to 1, Dr Russell Death , an Associate Professor of Freshwater Ecology (for Fish and
Game), described the distinction as “not clear”, although it is anticipated that all co-

limited waters will fall somewhere in between.

[343] It appears that two fundamental propositions underlie the HBRC approach to
nutrient management in PC6. The first is that the Tukituki catchment as a whole is over
allocated for phosphorus but under allocated for nitrogen.*** However, whether the
catchment is under or over allocated for nitrogen depends on the limits and targets that
are set. If limits lower than the toxicity derived limits currently in PC6 are adopted

much of the catchment would be over-allocated for nitrogen.

[344] The second proposition is that water quality should be defined in a manner that
is consistent with the United Nations definition of water quality,”™* namely:

“From a management perspective, water quality is defined by its desired end
use. Consequently, water for recreation, fishing, drinking and habitat for
aquatic organisms require higher levels of purity, whereas for hydro power,
quality standards are much less important. For this reason, water quality takes
on a broad definition as the “physical, chemical, and biological characteristics of
water necessary to sustain desired water uses”.

Mr van Voorthuysen understood this definition to mean that water quality comprises
actual observable outcomes such as periphyton levels, macrophytes, macro-invertebrate
communities, water clarity and sedimentation, rather than particular concentrations of
one or more chemical constituents.”™ The Board has reservations about this

proposition, particularly whether it would give effect to the NPSFM.

[345] Inany event PC6 proceeds on the basis that the growth of nuisance periphyton in
the Tukituki catchment is phosphorus limited. Consequently the management regime
for nitrogen is much more *hands off’ than for phosphorus, and substantial increases in

nitrate-nitrogen could occur. Those challenging this approach contend that at the very

158 R van Voorthuysen, Evidence in Chief, paragraph 13.4.
15 0 Ausseil, Evidence in Chief, paragraph 14.4.
155 R van Voorthuysen, Evidence in Chief, paragraph 10.1.
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least the catchment is co-limited, with nitrogen limitation being demonstrated at

different times and at various locations throughout the catchment.

Should there be single or dual nutrient control?

[346] Much of the discussion and difference of opinion between experts revolved
around whether PC6 should manage just phosphorus or whether it should manage both
phosphorus and nitrogen. This was paraphrased as a discussion about ‘single or dual

nutrient’ control.

[347] Given that PC6 as proposed by HBRC actually includes some controls in respect
of nitrogen, the description that it is a *single nutrient’ regime might at first sight seem
to be a misnomer. But the reality is that in focusing on the toxicity effects of nitrogen as
opposed to the ecological health of the catchment, the control of nitrogen within PC6 is

relatively ‘hands off’:

e in some situations there can be an increase of up to 30% in leaching rates

without the need for a resource consent being triggered;

e in-stream nitrate-nitrogen levels are set by reference to toxicity levels

which are relatively high;

e the maximum allowable root zone catchment load for nitrogen of 5060

tonnes represents a substantial increase above the current load,;

e implementation of specific controls over nitrate-nitrogen have been
largely deferred pending collaboration with the primary sector and a plan

change in 2018; and

e all of these can be contrasted with the much more stringent controls for

phosphorus.

Under those circumstances the Board can understand the impression of the parties that

PC6 as proposed by HBRC is essentially a “‘single nutrient’ regime.
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[348] For a number of reasons the Board has concluded that this ‘single nutrient’

approach is unsatisfactory and does not give effect to the NPSFM.

[349] First, the evidence supporting the underlying premise that the catchment as a
whole is phosphorus limited is equivocal, to say the least. For example, the 2013 report
on the Tukituki River catchment entitled Managing Nuisance Growth Using Nutrient

Limits states:

“The lower Tukituki River (taken throughout this report as the reach of the
Tukituki River from State Highway 2 to the river mouth) is generally P limited,
although N limitation can occur at and downstream of Red Bridge during
periods of very low flows in summer.”°

Given the proximity of the river “at and downstream of Red Bridge” to the main urban
areas of Hawke’s Bay and the likelihood that people will be accessing that reach of the

river during summer months, this is a very significant acknowledgment.

[350] This acknowledgment is also consistent with other evidence the Board heard
about the variation in nutrient limitations both spatially and temporally across the

catchment.”” These aspects were referred to by Mr van Voorthuysen:**®

“l acknowledge that the change 6 focus on a single nutrient management regime
(reducing Phosphorus levels while allowing some increase in Nitrogen levels)
for managing periphyton has some risks. In particular, I understand from Dr
Uytendaal that in the late summer months the lower Tukituki River can have
very low Nitrogen levels and so if Nitrogen levels increase over time there is a
risk that additional periphyton growth (including cyanobacteria) could occur in
that part of the river. This has led a number of the experts (including Dr
Ausseil, Dr Wilcock and Dr Young) to conclude that the management of
Phosphorus levels is very important.”

While the Board has no doubt that the management of phosphorus levels is extremely
important, for present purposes the issue is whether there should also be a more

stringent nitrogen regime. The Board believes that there should be.

1% Technical Workshop, Tukituki River Catchment - Managing Nuisance Growth Using Nutrient Limits, January
2013, Folder 4 of Plan Change application documents, Tab 3, page 10.

157 3 Abell, Tukituki Catchment Proposal Hearing Transcript, page 2392.

158 R van Voorthuysen, Evidence in Chief, paragraph 42.4.
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[351] Secondly, the Board questions the approach to the management of nitrogen
based on toxicity and whether this is appropriate to achieve the key values identified in
the s 32 analysis and elsewhere for water management Zones 1 to 5. Dr Death

explained:**

“Nitrogen/Nitrate should be managed for ecological health levels not toxicity.
Significant adverse effects on life supporting capacity will occur long before the
toxic effects of nitrates will be observed.”

He likened this to the effect of alcohol. Long before a person consumes so much alcohol

that he or she is poisoned, that person will usually have become very unhealthy.'®

[352] As a measure of ecological health, Table 5.9.1B of PC6 includes the
Macroinvertebrate Community Index (MCI) as an ‘indicator’. On behalf of HBRC Dr
Olivier Ausseil explained:'®

“The MCI is the most commonly used indicator of macroinvertebrate community
health in large scale monitoring and reporting in New Zealand, such as State of the
Environment monitoring and reporting undertaken by Councils. In view of the
Change 6 freshwater objectives for the Tukituki River catchment, the MCl is, in
my opinion, best suited as an overall indicator of stream “health” in relation to
ecological, recreational and cultural values.”

[353] In response to submissions seeking different MCI indicators Dr Ausseil said:'®

“Some submitters seek that different MCI limits be applied. The process followed
for the definition of the MCI indicator thresholds in Change 6 is set out in the
water quality limits technical report. Essentially, an “indicator” score of 120,
indicative of “Excellent” water quality, is recommended in all streams of Zone 4,
as well as for all the mainstem rivers of Zones 2 and 3. An “indicator” minimum
score of 100, indicative of “Good” water quality is recommended for smaller
tributaries of Zones 2 and 3, owing to their soft sedimentary nature and their lesser
trout habitat and trout spawning values. A score of 100 is also recommended for
the lower Tukituki River, owing to the likely effects of elevated water
temperatures on sensitive macroinvertebrate taxa, and the limited means by which
water temperature can be influenced in that reach (refer to Section 7). Essentially
a score of 120 was considered unrealistic for the lower Tukituki River, due to its
natural characteristics.”

159 R Death, Evidence in Chief, paragraph 2.9.
160 R Death, Evidence in Chief, paragraph 7.2.
161 0 Ausseil, Evidence in Chief, paragraph 6.4.
162 0 Ausseil, Evidence in Chief, paragraph 6.11.

114



Dr Ausseil supported the MCI scores contained in PC6.**® Dr Death agreed that “The
limits for MCI and periphyton for each of the zones provide appropriate and pragmatic

limits based on my research and experience”.**

[354] In his evidence in chief*® and also in response to questions from the Board Dr
Death related the accepted MCI indictor values to the nutrient levels required to achieve

those MCI parameters. The transcript records:*®

“Commissioner Howie: Okay. In the proposed plan change there is a table that
has got MCI numbers in it.

Dr Death: Yes.
Commissioner Howie: Are you happy with those numbers?

Dr Death: The MCI numbers, but I actually calculated what I believe the
nitrogen level should be. So in my evidence in chief in my table on page 17 — so
the Hawke’s Bay Regional Council have suggested some MCI for different water
management zones and I think they’re good pragmatic MCI choices but I’ve used
my FAT model to work out what DRP levels should be in the river to get those
MCls and I agree completely with what HBRC have got there. | get exactly the
same answers. But with the nitrate ones the MCls that | would get out of that are
much lower than what they’re aiming for. | think it’s in column 1, 2, 4,5 -
column 6 I’ve got the MCI predicted from the nitrate limit using the FAT model
which I’ve used and you can see that mine are quite a bit lower than what HBRC
are aiming at.

Commissioner Howie: Can you give us an example of the number?

Dr Death: So in the first line HBRC a main stem of water management zone 1.
They’ve got an MCI of 100. Using my model | would predict that an MCI with
the nitrate level that they have as their limit and target of 2.4 would result in an
MCI of 90.

Commissioner Howie: Okay, | understand. So where would — if it’s dependent
on your nitrogen limit if you work backwards and you put 100 in instead of your

90, what do you get for the nitrogen concentration?

Dr Death: Just give me a second. It’s 0.8.

182 0 Ausseil, Evidence in Chief, paragraph 6.12 and A Uytendaal and O Ausseil, Tukituki Catchment:
Recommended Water Quality Limits and Targets for the Tukituki Plan Change 6, February 2013, Folder 4 of Plan
Change application documents, Tab 1.

164 R Death, Evidence in Chief, paragraph 7.11.

165 R Death, Evidence in Chief, table 1, page 17.

168 R Death, Tukituki Catchment Proposal Hearing Transcript, Page 2460.
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Commissioner Howie: 0.8. That’s sort of where | think it was Dr Abell drew
the curves that had flattened off at 0.8?

Dr Death: Yes, and that was for periphyton which, to me, periphyton is a really
hard thing to manage it just varies so much. With the MCI, if you go out to a river
and, you know, nobody’s badly polluted it, it’s quite constant in time, irrespective
of the time of year or season or even from year to year unless anything dramatic
has changed. So in my opinion it’s a much better management tool and in fact
most regional councils monitor MCI. Very few actually monitor periphyton
because it’s not that good, it just varies so much.

Commissioner Howie: The plan change has MCI as an indicator, is that how
you would see it?

Dr Death: No, | would like to see it as a limit. As | said | think it’s the best
measure of ecosystem health and if | wanted to manage a system to be healthy or
not that’s what | would have as the best measure.

Commissioner Howie: Okay.

Dr Death: Because, as | said, the periphyton stuff just varies so much in time.
The nutrient concentrations again, you know, you can go out 12 o’clock, go out at
3 o’clock and the nutrient concentrations could have doubled. | have actually
sampled periphyton where | have gone out one day, gone to the same site the next
day, nothing’s happened and the periphyton biomass is tripled overnight. You
really just don’t appreciate how quickly this stuff can grow sometimes.

Commissioner Howie: So if they were limits in the plan change would those
numbers there be what you would pick?

Dr Death: Yes, they are quite well established in New Zealand as criteria for the
MCI, 120, 100, 80, they are again used by most regional councils and well
established in freshwater management.”

[355] Dr Adam Uytendaal®® and Dr Roger Young'® who were representing the
applicants, were critical of the Freshwater Animal Thresholds (FAT) model developed
by Dr Death. They challenged the model and questioned its application to the Tukituki
River. In answer to that criticism Dr Death claimed that the model had been applied in a
different way by Drs Uytendaal and Young and that the model required use of long term
median nitrate concentrations and median MCI to demonstrate a relationship, not

examination at a point in time.**®

167 A Uytendaal, Rebuttal Evidence, paragraph 5.1 to 5.4.
168 R Young, Rebuttal Evidence, paragraphs 8.2 and 8.3.
169 R Death, Tukituki Catchment Proposal Hearing Transcript, Page 2455.
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[356] Under cross examination the following exchange occurred about the accuracy of
the FAT model:

“Mr Robinson: And in terms of the test that you pose in relation to TRIM,
which I quote from your 6.2, “To conclude any model without any measure of
how good that model is provides no useful information.”

Can | put to you that if you haven’t plotted against the Tukituki in data and
verified its accuracy or otherwise, then that is effectively what you are doing, you
are not providing a measure of how good the model is at that location?

Dr Death: | have got a measure of how good the model is, whether or not it
applies in other scenarios, yes, it would need testing. However, it has been used in
the Canterbury region and the parliamentary Commissioner for the Environment
included it in their latest report on the effects of dairy intensification.

The same invertebrates are involved, the same kind of rivers and streams and the
same nutrients, nitrogen and phosphorus don’t differ. As | have already alluded
to, I believe the MCI only indicates nutrient levels and MCI is applied throughout
New Zealand by all regional councils, it doesn’t just apply in the Manawatu.
Hawke’s Bay uses it, the upper headwaters of the Manawatu which is where | did
most of my sampling is only about 60 kilometres away from the Tukituki, so |
can’t see any reason why it wouldn’t apply.”

Notwithstanding Dr Uytendaal and Dr Young’s disagreement with Dr Death’s analysis,
the Board accepts Dr Death’s approach to this issue.

[357] The Board finds Dr Death’s correlation of the desired MCI levels with an
empirical DIN level useful. An indicator of ecological health such as MCI which is not
related to a measurable water quality nutrient concentration would be problematic. But
the DIN value of 0.8mg/l is the upper limit of Dr Death’s 0.085mg/l to 0.8mg/I range
and can therefore be seen as the absolute maximum concentration that could achieve the
indicated MCI levels. As water quality science advances a different DIN limit may
emerge as a more appropriate level. In the meantime the Board sees the DIN limit of
0.8mg/l as a pragmatic level that appropriately protects ecological health while enabling

more intensive land use.
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[358] We should also add that this issue of ecological health was explored further

during questioning by the Board:'™

“Mr Lawson: Is it that the table [Table 5.9.1B] in the plan change at the
moment is aiming at toxicity thresholds whereas you are talking more about
ecosystem health, is it as stark as that?

Dr Death: Yes, that’s correct. | mean ecosystems are going to be degraded at
much lower levels. The toxicity is where the nitrate becomes a poison and | use
the analogy of alcohol, that very few people die from alcohol poisoning, that’s
the nitrate toxicity level, but a lot of people get quite sick when they drink a
reasonable level. And in fact you need a little bit of nitrate in the system to
make it function correctly and certainly again a lot of people like a little bit of
alcohol to keep them functioning.

Mr Lawson: So if we are then looking at the national policy statement and the
objective there, the objective is to safeguard the life supporting capacity,
ecosystem processes and indigenous species including their associated
ecosystems of freshwater and sustainably manage use and development. What
level do you believe is necessary to achieve that objective, is it toxicity or is it
lower figure?

Dr Death: No, I think toxicity is a poison and you will have very degraded life
supporting capacity long before you get to that level. The life supporting
capacity | believe refers to ecosystem health. Some of those levels of toxicity
are the levels that many of the most polluted rivers in the world have. | think
Dr Abell mentioned that there really are none in New Zealand which have those
levels of nitrogen in them at the moment. And if we are going to move up to 3.8
milligrams that’s the kind of concentrations which are in the Thames and the
Ebro, the very polluted rivers in the world.

Mr Lawson: Just going back to your table, the table that you have got there.
The Hawke’s Bay Regional Council nitrogen limits and targets at 2.4 and 3.8,
that’s milligrams per litre?

Dr Death: Mm’hm.

Mr Lawson: And you are saying that range should be 0.085 to 0.8?

Dr Death: Yes.

Mr Lawson: That’s a significant difference in those concentrations?

Dr Death: And that’s the difference between nitrate affecting ecosystem
health and nitrate acting as a poison.”

Dr Death was suggesting that the preservation of ecological health as indicated by the

MCI required an in-stream nitrate-nitrogen limit within the 0.085mgN/I to 0.8mgN/I

170 Tukituki Catchment Proposal Hearing Transcript, Page 2463.
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range. This can be compared with the higher limits of 2.4 to 3.8mg/l proposed by
HBRC.

[359] The Board believes that an approach based on ecological health rather than
toxicity is required to give effect to the NPSFM. Such an approach would also appear to
be consistent with the approach of the Environment Court in Day v The Manawatu

Wanganui Regional Council .

[360] Thirdly, the single nutrient approach seems to involve a high level of risk.
Dr Ausseil acknowledged that the general scientific position was ‘clear’ in that
managing both nitrogen and phosphorus “is a more environmentally conservative
approach and that in not doing so, that is, managing only one nutrient incurs a number

of risks”.1"

[361] The first of those risks is that nutrient limitation varies spatially and temporally
within the catchment. As far as the Board could see this was acknowledged by most of
the expert witnesses. In particular Dr Ausseil accepted that periphyton growth could be
caused by the addition of a nutrient in one part of the catchment but not in others.'”

Temporal variability indicates that there could also be seasonal variation.

[362] Another risk identified by Dr Ausseil is that the system becomes more reactive
to one nutrient if the other nutrient is present in excess. He stated that this means that if
one nutrient, for example DIN, is supplied in excess of algal growth requirements, then
the system is likely to be much more reactive to increased inputs of phosphorus.*™ That
stands to reason. If nitrogen levels are allowed to increase significantly to near toxicity
levels any addition of phosphorus is likely to elicit an almost immediate and substantial

response.

! Day v Manawatu-Wanganui Regional Council [2012] NZEnvC 182 (5-155).
172 0 Ausseil, Evidence in Chief, paragraph 9.9.
7% O Ausseil, Evidence in Chief, paragraph 9.9.
17 0 Ausseil, Evidence in Chief, paragraph 9.9.
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[363] A third risk involves downstream environments, including the estuarine and
coastal environment.'” If nutrients are not properly managed upstream an adverse

effect downstream is virtually inevitable.

[364] Given that these risks can be reduced by a ‘dual management’ approach, the
Board is of the clear view that a dual management regime should be preferred. Apart

from reducing the risk element, such an approach will give effect to the NPSFM.

[365] Fourthly, the Board remains unconvinced that the ‘Redfield ratios’ justify the
single nutrient approach. As already mentioned, these ratios (which relate to the molar
ratio of nitrogen to phosphorus within plant cells) were used by HBRC as a benchmark

for assessing nutrient limitation in the ambient water.

[366] Under questioning from the Board, Dr Jonathan Abell, an Aquatic Scientist
called by Fish and Game, further explained that the Redfield ratio, which refers to the
intra-cellular concentrations of those nutrients within the cell, has been used in PC6 as
an indication of the relative concentrations in the ambient water. He also explained that
it is not an “absolute direct relationship”, particularly in the case of periphyton and
rivers, and that there is a lack of correlation between the Redfield ratio within cells and

the ambient water. 1

[367] The evidence established that this is because phosphorus binds readily to soils
and sediments which effectively provide a reservoir of phosphorus within the river
sediments. While that reservoir might be there as a result of residual levels of
phosphorus, it is more likely to be associated with the deposition of sediments as a

result of high sediment loads in the river during high flows.

[368] Describing phosphorus chemistry as ‘incredibly complex’, Dr Abell explained:*”

there [are] rapid absorption and desorption processes that occur over time scales
of minutes to hours. That is less related to anoxia. More related to the ambient

175 0 Ausseil, Evidence in Chief, paragraph 9.9.
176 3 Abell, Tukituki Catchment Proposal Hearing Transcript, Page 2399.
177 3 Abell, Tukituki Catchment Proposal Hearing Transcript, Page 2397.
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DRP [phosphorus] concentration and the specific characteristics in the
sediments and that varies widely. And that’s a process that hasn’t been included
for example in the TRIM [model] and it’s understandable because it’s fiendishly
complex and it requires lots of information.

But that process leads to something called nutrient spiralling so you might get
Phosphorus released from the bed at the top of the catchment and then that
Phosphorus atom is combined into biomass and then that decays and mineralises
and that it is absorbed again by sediments and its released many many times. In
this issue of — call it the legacy effect of Phosphorus is something that | think
perhaps is not accounted for in TRIM and it’s a primary reason that’s been
highlighted in the many studies to explain why water quality improvements
following Phosphorus controls have been disappointing in places such as St
Lawrence River Catchment in Canada, Lake Eyre, North America, River Swale
in the UK, many examples and that is due to this lag effect. So Phosphorus has
an affinity for sediments... as a catchment that has been farmed, | believe, for at
least 100 years, in places there will be a surplus of Phosphorus in the soils and -
even if you were to stop farming on a paddock tomorrow, that will still provide
a long term source of Phosphorus until those soil Phosphorus decline and that
would be a source over, literature tells us in the order of years to decades, so it’s
an important consideration.”

Dr Death reinforced these conclusions by reference to two recent reviews of scientific
studies (totalling over 600 studies) which found that the Redfield ratios are not accurate

for determining nutrient limitation.*”

[369] As Dr Death saw the matter, use of the Redfield ratios to support conclusions
about the limiting nutrient in the Tukituki catchment was “flawed and should be
ignored”.'” He considered that a more effective means of assessing which nutrient is
limiting is the “deployment of nutrient diffusing substrates”.’*® Dr Death noted that
HBRC had conducted 21 nutrient diffusing substrate studies between 2008 and 2011
and that in addition he had personally conducted nutrient diffusing substrate studies in

fifteen Tukituki water bodies.

[370] The result of those studies was explained by Dr Death:'#

“Nine of the 21 studies conducted by Hawke’s Bay Regional Council and 4 of
the 15 studies conducted by myself indicated co-limitation by Nitrogen and
Phosphorus. Five HBRC and no Massey studies indicated Phosphorus was
limiting and one each in Hawke’s Bay Regional Council and Massey indicated

178 R Death, Evidence in Chief, paragraph 3.4.
1% R Death, Evidence in Chief, paragraph 3.4.
180 R Death, Evidence in Chief, paragraph 3.5.
181 R Death, Evidence in Chief, paragraph 3.6.
182 R Death, Evidence in Chief, paragraph 3.7.
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Nitrogen was limiting. 6 of the Hawke’s Bay Regional Council and 10 of the
Massey NDS sites indicated no limitation.”

While the accuracy of these results was challenged, the Board believes that they provide
strong evidence that the catchment is, at different times and at different locations,

nitrogen limited, phosphorus limited and co-limited.

[371] Having reviewed all the information that he considered to be relevant Dr Death
posed the question: *#

“So what does this mean for nutrient limitation in the Tukituki Catchment? |
think evidence on what nutrient is limiting and when is still highly uncertain as
nutrient limitation status changes with the site, season, and flow. However, as
(Wilcock et al. 2007) in a review of Limiting Nutrient Management in New
Zealand stated in the executive summary “applying controls only to the
“limiting” nutrient (and not the other nutrient) is not recommended.

Nutrient limitation for unwanted algae growth may vary spatially (eg, estuaries
versus upland rivers) and temporally (ie, seasonally). Where there is a key
indication of a single, limiting nutrient (eg P), it would be sensible to focus on
managing that nutrient without neglecting controls on other macro nutrients, (eg
N)”. | obviously concur with this recommendation from (Wilcock et al. 2007),
as | was a co-author of the report, that both N and P need to be managed.

Many of the scientists now advocating the one nutrient approach for the
Hawke’s Bay Regional Council (Wilcock, Hickey, Ausseil) were the same ones
that had previously advised that the best approach for nutrient management in
New Zealand’s fresh water is to manage both N and P.”

Like Dr Death, the Board found the change in position by these experts difficult to
understand. We were not persuaded that it could be explained on the basis that the

Tukituki catchment involved different considerations.

Summary of the Board’s findings on single versus dual nutrient control

[372] Most of the expert witnesses seem to be in agreement that a single nutrient
approach is fraught with risk. Compelling expert evidence in favour of a dual nutrient
approach was provided by Dr Death, Dr Abell and Ms McArthur. And the Board is of
the view that the relatively ‘hands off’ approach to the control of nitrogen currently

183 R Death, Evidence in Chief, paragraph 3.10 and 3.11.
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proposed in PC6 would not give effect to the NPSFM, particularly the policy of

establishing methods to avoid over-allocation.

[373] Under those circumstances the Board has concluded that the ‘single nutrient’
management approach in PC6, which is based on managing nitrogen for toxicity effects
only, is unsustainable. A ‘dual nutrient” management approach addressing both

phosphorus and nitrogen is required.

Managing nitrogen

[374] The chemistry behind nitrogen and its interaction with land use and water

quality is complex.

[375] Nitrogen occurs naturally in the environment and approximately 78% of the
earth’s atmosphere is made up of this gas. Nitrogen gas (N2) is not readily available to

plants and animals directly from the atmosphere.

[376] Despite this, nitrogen or more particularly nitrate, is an essential part of any
ecosystem. It forms part of the intracellular makeup of plants and animals and is a vital
element for plant growth. To be used by plants atmospheric nitrogen must be “fixed” by
bacteria and absorbed through their roots. Most nitrogen obtained by terrestrial animals
can be traced back to the eating of plants. This is all part of the “nitrogen cycle’.

[377] Because nitrate is extremely soluble in water it is very susceptible to leaching
(loss from the soil structure due to rain or irrigation). The rate at which nutrients are
leached from soil to groundwater depends on the type of soil, the nature of the crop
planted (including pasture), the manner in which the crop is planted, the rate and type of
fertilisers applied, and other farm management practices. The Board received evidence
indicating that by far the highest proportion of nitrate-nitrogen in the soil comes from

the urine patches of livestock.'®

184 A Mackay, Evidence in Chief, paragraph 15.
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[378] When nitrate-nitrogen leaves the root zone, nitrogen and ammonia (NH,) are
mineralised within the soil structure to produce nitrate (NO;). Being water soluble it

can lead to elevated concentrations of nitrates within groundwater systems.

[379] In the case of the Ruataniwha aquifer the interlinked nature of groundwater and
surface water means that surface water can receive nitrates when groundwater flows
back into surface water through upwelling and springs. In this way nitrate levels within

surface water can reflect past land use activities.

[380] As we have already said, the chemistry involving nitrogen is complex. It can
quite readily move from one oxidised state to another (ammonia (NH,) to nitrite (NO,)
to nitrate (NO3)). The various oxidised states are often measured together as dissolved

inorganic nitrogen or DIN (DIN = Nitrate + Nitrite + Ammonia).

[381] Once nutrients are lost from the root zone they are no longer available to plants
and pasture. For the land owner the leaching of nitrogen can represent not only a loss of
nutrients from the farm, but also a loss of production which might impact in monetary
terms. Thus the challenge is to maximise the utilisation of nitrogen by plants and
pasture and minimise the rate of leaching from the root zone. Obviously this requires
careful farm management practices relating to such things as the application of fertiliser,

irrigation rates, stocking rates, and plant/pasture management.

[382] Another feature that needs to be taken into account when managing nitrate-
nitrogen is the considerable period that can elapse between the loss of nitrate from the
root zone at any given farm and its eventual reappearance in surface water. Dr
Baalousha estimated that these time lags can be anywhere between 10 years and 100
years, and in some locations more than 200 years.*® Consequently identification of the
cause and effect relationship between elevated nitrate-nitrogen levels in surface water
and the land use activity that is responsible can be very difficult, if not impossible.

[383] Now we apply these background features to PC6.

185 H Baalousha, Tukituki Catchment Proposal Hearing Transcript, page Transcript pages 277 and 299.
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[384] PC6 delivers its regime for the management of nitrate-nitrogen primarily
through POL TT4. This policy seeks to introduce a regime, that would ensure the limits
specified in PC6 are not exceeded. This regime includes nutrient record keeping and
nutrient budgeting using Overseer,** a nutrient budget model that calculates the nutrient
flows from the surface to the root zone in a productive farming system. The regime
applies to all farm properties greater than 4 hectares (except for those properties of up to

10 hectares that meet the definition of a low intensity farming system).

[385] The policy includes the development of “industry good practice leaching rates”
in the primary industry sector and in the RRMP by way of a future plan change by 31
May 2018.%*" Where the Table 5.9.1B (surface water) and Table 5.9.2 (groundwater)
nitrate-nitrogen targets are exceeded or become exceeded after 1 July 2018 a land use

consent would have to be obtained.®

[386] A point of some contention was the use of a ‘grandparenting’ approach to
leaching rates based on existing leaching rates. “More than minor increases” in

leaching rate would trigger the need to obtain a land use consent.

[387] *“More than minor increases” in leaching rates are defined by POL TT4(1)(f) as,
first, a 10% or more increase for dairy farms and commercial vegetable crops, and
secondly, a 30% increase for sheep and beef farms, arable farming and cropping, mixed
arable/livestock farms (including farms which winter dairy cows or graze young dairy

stock), permanent horticultural crops or forestry.*®

[388] The difficulty with this approach is twofold. First, it sets a catchment wide
minimum leaching rate of 15kg/ha/yr, plus an increase of up to 30% (that is up to
19.5kg/halyr), before the need for consent is triggered. Secondly, for existing farming
operations it allows existing potentially excessive leaching rates plus up to 30%, again
before the need for consent is triggered. Such an approach rewards existing high
leaching farming operations or poor performing operations, which would not give effect
to the NPSFM.

18 or an alternative model approved by HBRC.

187 policy TT4 (1)(c)(i) as in Exhibit 90 - Plan Change 6, 19 January 2014.
188 policy TT4 (1)(d) as in Exhibit 90 - Plan Change 6, 19 January 2014.
189 policy TT4 (1)() as in Exhibit 90 - Plan Change 6, 19 January 2014.
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[389] POL TT4(1)(g) introduced the need to prepare a Farm Environmental
Management Plan (FEMP) in accordance with schedule XXII, but only if the need to

obtain a resource consent is triggered.

[390] In summary, as currently proposed by HBRC POL TT4 proceeds on the basis
that the catchment is generally in a state of under-allocation with respect to in-stream
nitrate-nitrogen. Farming records are to be kept so that Nutrient Budgets can be
calculated. Industry good practice nitrogen leaching rates are to be developed, and a
plan change incorporating the industry good practice nitrogen leaching rates is to be
implemented by 2018. A land use consent is required where the use of production land

results in exceedences of the surface water and groundwater nitrate-nitrogen targets.

[391] Several features of POL TT4 as currently proposed require further comment.

[392] First, while POL TT4(1)(a) requires farmers to keep specified records, the
process is effectively one of self-management (unless HBRC undertakes an audit of this
data). The Board considers that a more robust approach is required. A FEMP, which
includes a Nutrient Budget, should be a mandatory requirement for all properties over
4ha (unless they qualify as a low intensity farming system in which case the threshold
would be 10ha). The information for any farm or farming enterprise and the complexity
of a property’s FEMP should be in proportion to the complexity or intensity of the
particular farming operation. The Board sees this as a necessary step beyond the regime
that is currently proposed. What is needed is the conversion of information that farmers

will be required to keep into a cohesive and meaningful management plan.

[393] Secondly, there is an apparent disconnect between the proposed provisions of
POL TT4 and the conditions for permitted activities in Rule TT1. In order for any farm
property exceeding 4ha to be a permitted activity under that rule it must not only have
records, but the records have to be used to prepare a Nutrient Budget, a Phosphorus
Management Plan (PMP) (for many properties), stock exclusion requirements, and other

aspects that might be expected to be in an FEMP.

[394] Thirdly, as it stands POL TT4(1)(b) requires industry good practices to be
implemented “on farm properties or farming enterprises” in order to minimise nitrogen

losses.  This reflects that the aspirations of primary industry in minimising
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environmental impacts/maximising production are in concert with the environmental
desire to minimise the loss of nutrients. Subject to the qualification the Board is about to

mention, it supports that aspect of the policy.

[395] The qualification revolves around the definition of ‘farming enterprise’ as it now
stands. Hamish Peacock, an Environmental Planner called by Horticulture NZ, gave
evidence in support of expanding the application of POL TT4 to ‘operations’ to
recognise the fact that growers activities are more complex than just properties
exceeding 4ha.*® This point was accepted by HBRC and a new definition of ‘farming

enterprise’ has now been included in PC6:

“Means an aggregation of parcels of land held in a single or multiple ownership
(whether or not held in common ownership) that constitutes a single operating
unit for the purpose of nutrient management.”

Under this definition all the parcels of land forming part of a farming enterprise do not
have to be within the same water management zone of the Tukituki catchment or even

within the catchment.

[396] Some properties within a farming enterprise may harvest fodder crops such as
hay and silage on one property for use on another property. The adverse environmental
effect of these ‘nutrient transfers’ is likely to occur on the farm where the animals eat
the crop and excrete or urinate on the land. Where the two farms are in different
catchments there is no logical basis for combining the nutrient budgeting, at least from a
leachate point of view. Further, the Board considers that the definition of farming
enterprise needs to be limited to those properties that are truly operating as a single
farming enterprise. For these reasons the Board considers that the definition of
“farming enterprise” goes too far and needs to be amended to ensure that all
components of the farming enterprise are operated as one and are at least within the
same Surface Water Allocation Zone.*' We have amended the definition accordingly.

190 H peacock, Evidence in Chief, paragraph 2.27.
191 Zones are shown in Figure 4 at paragraph [175] of this report above.
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[397] Before leaving this topic we should acknowledge that Fish and Game and EDS
contended that nutrient management should be on a sub-catchment basis.* While this
may be ideal in a perfect world, the Board is conscious of the practical difficulties of
achieving this in the Tukituki catchment and believes that these difficulties cannot be
overstated. The Board has therefore concluded that such a requirement would be too

onerous.

[398] Fourthly, there is the requirement in POL TT4(1)(b) to adopt “industry good
practice”. Some submitters contended that this provision has no utility and should be

removed.

[399] The efficacy of the phrase “reasonably practicable farm management practices”
was traversed by the Environment Court in Day v Manawatu-Wanganui Regional
Council.**®  Several difficulties were identified, including: the likelihood that farmers
would argue that any measure that involved increased costs was not practicable; it was
not possible to say that implementation of reasonably practicable farm management
practices would reduce nitrogen leaching; even if it did, it was not possible to quantify
the reduction in nitrogen leaching that was attributable to best farm practices; and it
was not possible to define what the ‘best farm management practices’ would be on one
farm compared with another.”®* The Court decided that the phrase should not appear in

the surface water quality objectives, policies, or rules of the One Plan.

[400] The Board acknowledges the concerns expressed in Day and agrees that industry
good practices determined by the industry itself cannot form part of an enforceable
regulatory approach. Nevertheless, the Board supports the philosophy underlying POL
TT4(1)(b) which is that all farms should strive to adopt the best farming practices that
are available for that property. Put another way, it is an aspirational policy and in that
sense it provides a useful consideration when it comes to formulating FEMPs, which the
Board sees as a cornerstone of nutrient management. Therefore we consider that POL
TT4(1)(b) should be retained.

192 4 Marr, Evidence in Chief, from paragraph 195 and K McArthur, Evidence in Chief, paragraphs 12, 15, 22 and
32.

1% Day v Manawatu-Wanganui Regional Council [2012] NZEnvC, 182 (5-181).

194 at page 5-62.
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[401] Fifthly, POL TT4(1)(c) proceeds on the basis that the Tukituki River catchment
is generally in a state of ‘under-allocation’ with respect to in-stream nitrate-nitrogen
limits and maximum catchment load. The Board has already made the point that
whether or not the catchment is over-allocated or under-allocated depends on the levels
that are set in Tables 5.9.1B and 5.9.1D. We have concluded that the levels set in Table
5.9.1B are not appropriate and need to be altered by the addition of a DIN limit for all of
the water management zones, not just Zone 4. The levels that we set will significantly
alter the underlying premise that the catchment is ‘under-allocated’ in relation to in-

stream nitrate-nitrogen. Parts of the catchment will be ‘over-allocated’.

[402] While on this topic the Board notes that the effect of POL TT4(1)(h) and
Table 5.9.1D as they stand is to increase the maximum allowable root zone nitrogen
load above Black Bridge to 5059 tonnes/year. This was included by HBRC following
the conferencing of planners in January 2014'* with a view to providing a further
parameter concerning nitrogen. Judging from the information attached to the joint
conferencing report, this tonnage represents a 70% increase above the calculated current

nitrogen root zone load in the catchment of 2970 tonnes/year.**

[403] Given that this nitrogen load covers the whole of the catchment it cannot provide
any useful information about particular land uses that might be responsible for the
catchment load. Consequently it would be of little assistance from a regulatory point of
view. At best it might provide a ‘red flag’. On the other hand, the Board is satisfied that
the approach to DIN that it intends to adopt will provide useful information. Equally
importantly, it is difficult to see how the message that is inherent in the large increase in
the catchment load to 5059 tonnes could give effect to the NPSFM. For those reasons
the Board has deleted Table 5.9.1D*" and the reference to it in POL TT4(1)(h).

[404] Finally, POL TT4(1)(c)(i) provides for the primary industry sector to develop
industry good practice nitrogen leaching rates by 1 July 2017. However, this highlights

the difficulty expressed by the Environment Court in Day of leaving an essential part of

1% Expert Conferencing Joint Witness Statement to the Board of Inquiry - Planners (Change 6), 22 October 2013.

1% Expert Conferencing Joint Witness Statement to the Board of Inquiry —Planners (Change 6) second statement, 10
January 2014, table 2 of Attachment 3.

197 However, as we have explained at paragraph [428] of this report, this table has been reinstated for the purpose of

stating the LUC leaching rates that are to apply.
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a policy to be determined in the future. In the Board’s view nitrogen leaching rates and
in-stream limits should be set now, especially given the wealth of information that has

been provided during the course of this inquiry.

Setting nitrogen leaching rates

[405] Submissions sought a range of approaches to the control of nitrogen. NKII
sought maximum limits of nitrogen leaching to be expressed in kilograms of N per
hectare per year, with maximum allowable limits expressed at a sub-catchment level.**®
EDS sought leaching rates to be set and nutrient budgets to be prepared by 1 July
2015."° Heretaunga sought amendment to POL TT4 to “Manage all nutrient sources and
inputs in a manner that restricts nutrient leaching to a level that prevents sub-catchment

water quality standards being breached”.*®

[406] Fish and Game®* and some other submitters sought an allocation mechanism
related either to a flat rate per hectare within the catchment or alternatively a land use
capability (LUC) approach based on the productive capability and characteristics of the
land itself. The LUC classification system provides a nationwide systematic
arrangement of different kinds of land according to their capacity for long term

sustained production.®®

[407] When giving evidence for Fish and Game, Anthony Rhodes, an Agricultural
Consultant, supported the use of LUC classification for assessing nitrate-nitrogen
leaching rates.*® He considered that the LUC method provides greater transparency,
certainty and equity and under cross-examination stressed the importance of knowing

the long term goal.**

1% submission 51, 359 and FS03 on the Tukituki Catchment Proposal.

199 sybmission 304 and FS04 on the Tukituki Catchment Proposal.

200 gybmission 67 on the Tukituki Catchment Proposal.

201 Fish and Game Legal Submissions, page 19 and H Marr, Evidence in Chief, paragraph 184 et seq and A Rhodes,
Evidence in Chief, paragraph 5.21.

202 | ynn, I.H et al, 2009 Land Use Capability Survey Handbook — A New Zealand Handbook for the classification
of land 3rd edition.

208 A Rhodes, Evidence in Chief, at paragraphs 5.23 and 5.25.

204 A Rhodes, Tukituki Catchment Proposal Hearing Transcript, page 2521.
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[408] Support for that approach came from Garth Eyles, a submitter with extensive
experience in the use of LUC assessments at a national and regional level. His

conclusion was:?®

“Comprehensive farm plans need to be the basic planning unit from which
nutrient management plans can be interpreted. The comprehensive plans need
to be based on the traditional LUC assessment approach as described in the
Land Use Capability Survey Handbook (Lynn et al. 2009).”

The Board accepts this evidence. It considers the preparation of FEMPs for all
properties is pivotal to the sustainable management of land use and water quality in the
Tukituki Catchment.

[409] Dr Dewes also supported the use of an LUC based approach to nutrient
management. She told the Board:?*

“An LUC regime for allocation of nitrogen loss rights provides three
fundamental requirements for business over the ensuing decade. A) Improved
certainty for business to operate and plan within (new and established) thereby
reducing the risk of stranded capital. B) provision of certainty for current
farmers, in that the resources and ecosystem services (assimilative capacity of
water bodies) that they rely on will be managed through the allocation of
pollution rights being linked to the receiving environment and C) that nutrient
headroom (if there is any) in the receiving catchment will be allocated in a way
that links to the inherent productivity and vulnerabilities associated with the
land.”

Again the Board accepted this evidence, particularly the importance of providing a

regime that provides certainty.

[410] In its comments on the draft report and decision Federated Farmers noted that
Fish and Game abandoned its support for the LUC based approach to managing
nitrogen. It is true that during opening submissions Counsel for Fish and Game
stated:*”

“...that LUC leaching amounts are the most effective, efficient and equitable means of
controlling nitrogen leaching. However, Fish and Game recognises that there is

205 G Eyles, Evidence in Chief, page 16.
26 A Dewes, Evidence in Chief, paragraph 110.
297 Fish and Game, Opening Submissions, paragraph 11.1.
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insufficient information on what nitrogen is being leached from farms at the present
time.”

However, the Board did not accept that there is insufficient information to arrive at

appropriate LUC leaching rates.

[411] Use of a LUC approach for the Tukituki catchment was considered in a 2012
report Nutrient Management Approaches for the Tukituki Catchment (the Benson
Report).?®  After considering and discarding a ‘grandparenting’ regime (effectively
locking in existing farm nutrient leaching rates) and an ‘averaging’ approach (whereby
every hectare of land in the catchment receives the same nitrogen leaching allowance),

the Benson Report continued:**

“... the remaining option centres on what has been called the “natural capital”
approach. This sees allowable leaching rates varying spatially across a
catchment (or across the five delineated water management zones in the case of
the Tukituki Catchment) with the spatial variation being linked to the underlying
land use capability (LUC). This approach was initially developed by Dr
Mackay for the Manawatu-Wanganui Regional Council and that Council uses it
for new intensive farming enterprises (which in their case was solely dairy
farming).”

This report was obviously written prior to the Environment Court’s decision in Day**
which overturned the Hearing Panel’s ruling and extended the LUC approach in the
Manawatu-Wanganui region to all kinds of intensive farming including existing farming

operations.

[412] Returning to the Benson Report, we find the following particularly significant:**

“HBRC has undertaken further work to determine the LUC based natural capital
leaching rates for the Tukituki catchment. These are set out in Table 2 below:

208 \j Benson, L Coubrough, I Millner and R van Voorthuysen, Nutrient Management Approaches for the Tukituki
Catchment, 30 August 2012, Folder 5 of Plan Change application documents, Tab 2.

20 M Benson, L Coubrough, I Millner and R van Voorthuysen, Nutrient Management Approaches for the Tukituki

Catchment, 30 August 2012, Folder 5 of Plan Change application documents, Tab 2, page 20.

219 Day v Manawatu-Wanganui Regional Council [2012] NZEnvC (182 5-71).

211 3t page 20 of the report.
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Table 2: Tukituki LUC Natural Capital Nitrogen Leaching Rates

LUC Class | 1 I 1\ \% VI VII VIII
Rate 30.1 27.1 24.8 20.7 20 17 11.6 3
(kgN/halyear)

In the Tukituki context these “natural capital” leaching rates can be used to
determine the relative differences between allowable leaching rates for different
LUC land classes.”

We note that in his evidence Mr Rhodes mentioned the same leaching rates by way of

example.??

[413] The leaching rates in the Benson report were carried forward by HBRC in its
Tukituki Choices discussion document in which the key principles of nitrogen allocation

were said to be;

e Land is a finite resource that should be used efficiently

e The same type of land should be treated the same across the zone, unless there
is good reason for any differences

e Use of good agricultural practices are assumed.”

Given those principles HBRC proposed to allocate nitrogen across the zones using the
‘natural capital’ approach. The LUC table from the Benson report was repeated in the

Tukituki Choices document.

[414] The Tukituki Choices document went on to explain the proposed allocation
methodology:**

“...to allocate the estimated Current Root Zone Load (as determined from the measured
in-stream load) using appropriately scaled “natural capital’ leaching rates plus a ‘buffer’
of 30% to take into account the accuracy margins associated with current leaching
assessment models such as Overseer. These figures are shown in the table below....”

212 A Rhodes, Evidence in Chief, paragraph 5,21.
213 Tykituki Choices — a discussion of choices and opportunity for land and water management, September 2012,
page 79.
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LUC Class

Allocated  Leaching [ I I v Y, VI v | v
Loss (kgN/hal/year)

Zones 1,2,4 and 5 195 176 | 16.1 135 13 111 7.5 3

Zone 3 27.4 246 | 225 18.8 | 18.2 155 10 3

It was explained that this provided “flexibility to existing farming enterprises
(recognising that the ‘natural capital’ approach to nitrogen allocation is only a proxy
system)” and that “a farming enterprise would then aggregate the allocated leaching

losses within the farm to arrive at a single nitrogen discharge allowance (kgN/year)”.

[415] Comparison of those estimated current root zone leaching losses with those in
the Benson Report indicates that there is ‘headroom’ for increased rates of leaching
across all LUC classes (other than class VIII) in Zones 1, 2, 4 and 5 and, to a lesser

extent, in Zone 3.

[416] The evidence of Ms Codlin** and Mr Millner®® indicates that one of the main
reasons that HBRC ultimately decided not to implement an LUC leaching approach was
that it believed that the catchment was under-allocated in relation to nitrogen.?"’
However, the Board rejected that proposition and decided that it was necessary to
impose tighter controls in relation to nitrogen to give effect to the NPSFM. Hence its

decision to set the LUC root zone leaching rates.

[417] We note that the rates the Board has set are comparable with (but not identical
to) the leaching rates approved for Manawatu-Wanganui by the Environment Court in
Day. While it is not determinative, the Board notes that s 66(2) of the RMA requires it
to consider the extent to which a regional plan needs to be consistent with the plans of

214 The Board has corrected LUC class VII to VIII.

2154 Codlin, Evidence in Chief, paragraph 11.65.

218 | Millner, Evidence in Chief, paragraph 5.21.

217 Other reasons were also given in the HBRC s 32 Evaluation report.
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adjacent Regional Councils. A LUC approach for the Tukituki catchment would be

consistent with the approach in the One Plan.

[418] We make four final points about the LUC approach.

[419] First, the Benson Report rejected the LUC approach on the basis that it would
increase the maximum allowable zone load above what is currently leached. Ironically,
as we have already noted, PC6 as currently proposed would actually allow a significant

increase in nitrogen leaching.

[420] Secondly, the extent of that increase can be compared with the increase that
would arise if a LUC approach was adopted. If it is assumed that all of the 25,000ha
proposed to be irrigated by the RWSS falls evenly within LUC classes 1, 2 and 3, the
total nitrogen root zone load leaching from those three categories of land, including
current pre-irrigation leaching, would only be 683 tonnes of nitrogen per year.*® That
can be compared with the 2,090 tonne/year catchment root zone load increase proposed
by HBRC.?*

[421] Thirdly, lan Millner, Senior Land Management Advisor with HBRC, dismissed
the use of LUC on the basis that it does not directly correlate to nutrient loss or the
PMPs and FEMPs proposed in PC6.2° However, rather than providing a reason why
LUC should not be used, this simply reflects that LUC was not used as the basis for
those PC6 derived plans.

[422] Finally, it also seems to be implicit in the reasons given by HBRC for rejecting
the LUC approach? that it would result in an increase in the total catchment load. Of

218 |y jts comments on the draft decision HBRC noted that the RWSS consent area spans around 59,000ha of which
25,000ha will be newly irrigated. Within that area there is 6,101ha of class I land, 3,416ha of class Il land, 27,045ha
of class Il land, 7,808ha of class IV land, 2,658ha of class V land, 7,523ha of class VI land, 1,677ha of class VII land
and 71ha of class VIII land. Assuming the 25,000ha irrigated area of the RWSS will be a mixture classes | — IV in the
same proportion, and applying the natural capital rates in Table 5.9.1D, that irrigated area would have an aggregated
total nitrogen leaching of 624 tonnes per year.

219 This represents the difference between the current nitrogen root zone load estimate in the second planners joint
witness statement and the nitrogen root zone load cap of 5060 tonnes proposed by HBRC.

220 | Millner, Evidence in Chief, paragraph 3.34.

221 For example M Benson, L Coubrough, | Millner and R van Voorthuysen, Nutrient Management Approaches for
the Tukituki Catchment, 30 August 2012, Folder 5 of Plan Change application documents, Tab 2, page 21.
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course this assumes that all farms within the catchment will somehow increase inputs

and stocking rates regardless of the availability of water.

[423] The Board has difficulty with that assumption. Outside the areas to be irrigated
the majority of the farmers in the catchment will already be maximising non-intensive
production. In the absence of a secure water supply it would probably be difficult for
stocking rates or intensification to be lifted to any significant extent. Thus it is unlikely

that there will be significantly higher leaching rates in areas that are not irrigated.

The Board’s conclusions as to the management of nitrogen

[424] Effective nitrogen management requires a two-pronged approach. The first
component involves the setting of on-land root zone leaching limits which will serve as
an important control at the source of the leaching process (the fence at the top of the
cliff). The other component involves the setting of in-stream nitrate-nitrogen and DIN
limits which will serve as a check as to the effectiveness of the LUC leaching rate

control.

[425] Each of these mechanisms needs some further explanation. We begin with root

zone leaching.

[426] When it comes to setting limits for root zone leaching, the Board found the
following features supported the LUC approach. There is a broad consensus between
the Fish and Game experts about the desirability of that approach. The reasoning in the
earlier HBRC study (at least in part) supports a LUC approach and that approach was
proposed in the Tukituki Choices discussion document. The Environment Court
decision in Day supports the view that the LUC method is the most appropriate vehicle
for setting of leaching rates. The LUC system is well established and takes into account
the particular characteristics of the various land use classes in terms of contour, soil
type, and other physical characteristics. It is relatively simple and easy to follow.
Finally, it has an inherent logic because it is based on the actual natural capital of the

soils which reflects the uses that are likely to be made of the relevant land in the future.

[427] Importantly LUC leaching rates eliminate the need for the currently proposed
‘grandparenting’ regime in POL TT4(1)(e) and (f) which is based on percentage
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increases in leaching rates. As noted in the Benson Report,?? such an approach could
reward existing high leaching land users. It also lacks any incentive to improve land
use practises so that leaching is reduced. As the Board sees it, those features of POL
TT4 as currently proposed are the opposite of what that policy is seeking to achieve.

They are also incompatible with the NPSFM.

[428] Having weighed all the evidence the Board is satisfied that this LUC method and
the leaching rates set out in the Benson Report are appropriate for the Tukituki
catchment. Those LUC rates will be incorporated into PC6 via amendments to Table
5.9.1D.

[429] A technical anomaly which emerged as a result of the comments process is the
disconnect between the 10% upper threshold in Rule TT2 for a restricted discretionary
activity and the 30% prediction error associated with Overseer. As is apparent from the
draft decision the Board did not intend to unnecessarily constrain farming activities so
long as the objectives and policies of the NPSFM are achieved. Under those
circumstances we have decided that the appropriate remedy is to lift the restricted
discretionary activity upper threshold from 10% to 30% above the leaching rates in
Table 5.9.1D. The Board considers that this change still gives effect to the NPSFM.

[430] That completes our conclusions about root zone leaching. Now we turn to the
issue of FEMPs.

[431] By itself the setting of leaching rates based on the LUC capacity of the soils will
not achieve the desired outcome which is to secure compliance. The Board accepts
Mr Eyle’s evidence that there should be a FEMP for all farms greater than 4ha (or 10ha
in the case of low intensity use), with those plans having to address the management of
nitrogen (and phosphorus). The Board appreciates that such a regime will involve a
cost to farmers and in that regard the Board has considered the requirements of s 32 of
the RMA. Nonetheless, we have concluded the time has come where that cost will have
to be met if effect is to be given to the NPSFM, further degradation of waterways is to

be avoided, and the Tukituki catchment is to be restored to health.

222\ Benson, L Coubrough, I Millner and R van Voorthuysen, Nutrient Management Approaches for the Tukituki
Catchment, 30 August 2012, Folder 5 of Plan Change application documents, Tab 2, page 19.
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[432] It was contended that the Board’s draft decision omitted to quantify the number
of FEMPs that would be required and their cost. On this basis it was alleged that the
time frame for FEMPs was not achievable. Although new evidence was presented with

the comments, the Board declined to take that evidence into account.

[433] We have already made the point that under PC6 as proposed by HBRC, Nutrient
Budgets (including PMPs in specified catchments) would be required. The Board has
simply taken the next step of requiring this information to be included in a FEMP. In
other words, a significant part of the cost would have been incurred under PC6 as
proposed by HBRC. In any event, the Board considers that FEMPs are an essential

component of improving water quality to give effect to the NPSFM.

[434] As to the time frame, we note that under PC6 as proposed by HBRC, Nutrient
Budgets were to be prepared by 31 May 2018 and new leaching rates were to be set and
implemented by 31 May 2020. Given the relatively small additional step arising from
the FEMP requirement, the Board does not accept that any revision of its time frame is

necessary.

[435] Finally, we turn to the in-stream regime. We have already concluded that nitrate-
nitrogen limits based on toxicity alone are not satisfactory and that the levels should be

set to protect ecological health.

[436] Led by Fish and Game and EDS, many submitters sought the in-stream DIN
limit of 0.444mg/l advanced by Ms McArthur and others.?® This figure comes from the
2000 Australian and New Zealand Guidelines for Fresh and Marine Water Quality (the
ANZECC guidelines). It represents a default trigger value for physical and chemical
stressors for slightly disturbed ecosystems.?* While this figure suggests a high level of
accuracy, the reality is that the 3 decimal places arise from averaging a wide selection of
New Zealand rivers (excluding the Haast River due to that river receiving water from

predominantly alpine areas).

228 K McArthur, Evidence in Chief, paragraph 93.
224 aystralian and New Zealand Guidelines for Fresh and Marine Water Quality guidelines 2000, table 3.3.10, page
33-17.
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[437] The Board is aware that this limit has been used in other regional plans but, as

far as we can see, there has been no detailed analysis supporting that limit.

[438] No witness was able to point to a truly scientific basis for the 0.444mg/I limit.
We are also conscious that when advancing this DIN limit, counsel for Fish and Game

proposed an implementation date of 2050:

“ ... to provide plenty of time for technology improvements, including with
respect to technology, to reduce nitrogen leaching and modelling that can
accurately estimate in-stream nitrogen concentrations.”*

By suggesting a time frame so far out, Fish and Game seems to be acknowledging that
the 0.444mg/l target is overly optimistic, at least at this stage of technological

knowledge. That is certainly the Board’s view.

[439] When it comes to setting a DIN level we found Dr Death’s evidence very
helpful. He suggested a two-step approach, with the first step being to identify in-
stream values. Having established those values limits can then be set. Dr Death told

us:#

“If the Plan objective is to ‘maintain or enhance habitat and health of
macroinvertebrates, native fish and trout’ and ‘fewer occurrences of excessive
periphyton growths that adversely affect recreational use and amenity’ then the
limits for DIN need to be somewhere between 0.085 and 0.8mg/I.”

The objectives posed by Dr Death come from OBJ TT1(a) and (c). In broad terms they
equate with the ‘ecological health’ approach that Dr Death discussed and which we

support.

[440] After a good deal of consideration the Board has decided that a DIN limit of
0.8mg/I should be set for Water Management Zones 1, 2, 3, and 5. As we have said
earlier, the Board sees this as a pragmatic limit that appropriately protects ecological
health while enabling more intensive land use. In that way it gives effect to the NPSFM
and promotes the sustainable management of natural and physical resources.

225 Fish and Game, Opening Legal submissions, paragraph 11.7.
226 R Death, Evidence in Chief, paragraph 7.21.
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[441] In arriving at that limit we note that the current DIN level at Red Bridge is
0.751mg/l, with some other locations in the catchment being higher and others lower.?’
This indicates to us that a DIN limit of 0.8mg/I is not out of touch with reality. We also
note that it is approximately twice the limit that has been set for the Manawatu-

Wanganui and Otago regions.

[442] Obviously we have strived to arrive at a limit that will achieve the desired
environmental values without putting farmers, orchardists or horticulturalists out of
business. The limits we have adopted will allow high performance farmers to intensify
by implementing some or all of the advanced management strategies identified by
Andrew Macfarlane of Macfarlane Rural Business (MRB) and Dr Alison Dewes who
gave evidence on behalf of Fish and Game. It also recognises that as a discharger of
nutrients and contaminants, the primary sector is no different from any other industry. It
has the same obligations to operate within limits and internalise effects, or mitigate
those effects where absolute internalisation is not possible. We will come back to that

matter when considering economic issues.

[443] At a maximum concentration of 0.8mg/l DIN in the river at Red Bridge with a
long term mean annual flow of 44.5m%’s the total discharge of DIN will be 1,124 tonnes
per year. The current concentration of DIN in the river at Red Bridge is 0.751mg/l and
this concentration results in a total discharge of DIN of 1,055 tonnes per year. This
demonstrates that on a catchment load basis there is limited ‘headroom’ for further
nitrogen leaching and steps are required to address those upstream nitrogen ‘hotspots’
which are evident in Exhibit RIW5 to Dr Wilcock’s evidence in chief. These in-stream
nitrogen concentrations should not be confused with the root zone load which provides

the on farm mechanism for controlling nitrogen losses.

[444] There was a suggestion that different in-stream limits should apply to tributaries
and the mainstems of rivers. The Board has concluded that it is important to keep PC6
as simple as possible and we cannot see any benefit in attempting to set different levels

for tributaries. The exception is Zone 4 which is effectively pristine water derived from

227 R Wilcock, Evidence in Chief, exhibit RIWS.
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a catchment that is largely conservation land. There was agreement between the experts

about this limit and the Board does not see any reason to alter it.

[445] During the hearing there was debate about whether it was necessary to have both
nitrate-nitrogen limits (toxicity) and DIN limits. Views were divided. After due
consideration the Board decided that it is desirable to set limits for both parameters,
with the DIN limits effectively setting the threshold. PC6 will therefore be amended to

include DIN limits in addition to the nitrate-nitrogen limits.

[446] In its comments on the draft report HBRC, supported by the other submitters,
suggested that the 0.8mg/l DIN limit requirement in Rule TT1(j) would not achieve the
pragmatic outcome envisaged by the Board because the majority of farms within the
catchment would be likely to require a resource consent. HBRC noted that at the Shag
Rock monitoring site the catchment already exceeded that DIN limit by approximately
30% and that above that point there are 615 farms greater than 4ha in area. It suggested
that all of those farms would, by definition, be taken as contributing nitrogen to the

catchment and would require resource consents accordingly.

[447] Two possible remedies were proposed by HBRC:

) direct HBRC to determine an in-stream DIN limit that more closely
reflects existing water quality and provides for reasonable land use

intensification to occur; or

o approach the 0.8mg/l DIN ‘limit” as an ‘indicator’ that is used to assess
the utility of the 5.9.1D.

Of those alternatives HBRC preferred the second.

[448] These comments have exposed an unintended consequence of the draft report
and decisions that needs to be corrected.

[449] Given the wording of Rule TT1(j) as it stood in the draft report, the Board
acknowledges that the outcome flagged by HBRC in its comment is correct. HBRC is

also correct in surmising that this outcome reflected an error and was not intended by
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the Board. It is inappropriate to require individual farmers or applicants for consent to

meet a DIN limit in the receiving water for the following reasons:

. the DIN concentration in the receiving water will be the result of many
discharges and it is impractical for an individual farmer to be held

responsible for effects arising from other farmers’ activities;

. the DIN concentration in the receiving water will vary as stream flows
vary and as natural processes like denitrification occur. Both of these
factors are beyond the control of an individual farmer;

o attenuation of nitrogen concentrations will occur between nitrogen
release at the root zone and arrival in the receiving water, a natural

process not controlled by the farmer which may take some time;

o it is the responsibility of HBRC to avoid the exceedence of DIN limits in
the receiving water by regulating the level of nitrogen discharged at the
root zone by the farmer and monitoring the subsequent DIN
concentration in the receiving water. If observed DIN levels are too high
then future adjustment by HBRC of the LUC root zone leaching rates

may be required; and

. it is then clear that the responsibility of the farmer is simply to comply
with the LUC root zone leaching rates set in a resource consent or as
permitted by Rule TT1.

Having considered possible solutions, including those proposed by HBRC, the Board
decided to add a proviso to Rule TT1(j) to the effect that a farm property or farming
enterprise shall be deemed to be not contributing to an exceedence of the DIN limit in
Table 5.9.1B if it complies with the LUC leaching rates in Rule TT1(d).

[450] In other words, a farm property or farming enterprise which does not exceed the
LUC leaching rates in Table 5.9.1D will not require a resource consent by virtue of Rule
TT1(j). Conversely, if a resource consent is required the fact that the farm is upstream of
a nitrogen ‘hotspot’ can be taken into account when the resource consent application is
considered.
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Phosphorus management

[451] Whereas nitrogen leaches through the soil to the water, phosphorus tends to
attach to soil particles and to travel over land to water. Dr Richard McDowell, an
AgResearch Ltd Senior Freshwater Scientist, gave evidence?® for HBRC detailing how
phosphorus losses are measured in dissolved and particulate forms. Dissolved
phosphorus consists of inorganic phosphorus (also termed dissolved reactive
phosphorus (DRP)) which is readily available for uptake by algae, and organic
phosphorus, which is less available to algae. Both dissolved inorganic and organic
phosphorus can be sorbed onto soil and transported to waterways as particulate

phosphorus (particulate P).

[452] Phosphorus in particulate form must be released through enzymatic or
physicochemical processes before it becomes available to plants and algae. Hence in
terms of excessive algal growth, DRP is of most concern in fast-flowing streams and
rivers unless there is sufficient interaction between particulate-P in the sediments and

the overlying water.

[453] The extent of the interaction between in-stream concentrations of phosphorus
and phosphorus held in stream sediments was the subject of some discussion. Most
phosphorus loss to surface waterways originates as diffuse sources from agricultural
production systems, together with point source inputs associated with treated industrial
or domestic wastewater discharges. Sources of Phosphorus loss from agricultural
systems includes (but are not limited to) soil losses; the application of phosphorus-
fertilisers; manure or dairy shed effluent; the treading of grazing animals causing
erosion of topsoil (or stream bank destabilisation); dung deposition; losses from
infrastructure such as farm tracks and lanes; cultivation of land; and decomposing (or

poorly utilised) plant residues.?

[454] The Board received evidence that of the 22 sites monitored for phosphorus, only
3 sites are currently below the DRP limit of 0.010ml/l for mainstems in Table 5.9.1B.

The percentage reductions of DRP concentrations required to meet the target ranged

228 R McDowell, Evidence in Chief, paragraph 3.1.
229 R McDowell, Evidence in Chief, paragraph 3.5.
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from 12% to 94%.%° Those limits and targets are to be met by 1 July 2030.*' This
highlights the extent of over-allocation in some areas and the need to address

phosphorus losses in the Tukituki catchment.

[455] Dr McDowell focused on the diffuse sources of phosphorus. He considered that
a range of options were available to match a mitigation strategy to the processes of
phosphorus mobilisation and loss pathways®*?. These were referred to as the “critical
source areas” or CSAs. Dr McDowell considered that mitigation of phosphorus losses
requires a good understanding of the sources and transport mechanisms involved in
order to match the appropriate farm management and mitigation measures at a farm

scale.?

[456] The need to identify phosphorus losses and appropriate mechanisms for
mitigating critical sources and pathways of those losses at a farm by farm scale is
reflected in the PC6 requirement for properties in some sub-catchments or having
certain topography or stocking levels to prepare a PMP for each farm property or

farming enterprise as defined by PC6.

[457] POL TT5 explains how the phosphorus limits and targets will be implemented.
The underlying intent of POL TT5 is to reduce phosphorus losses through better farm

management practices, the use of PMPs, and the control of point source discharges.

[458] Policy TT5(1)(d) recognises that the middle and lower Tukituki River catchment
is “generally in a state of over allocation with respect to in-stream phosphorus limits”.%*
Contrary to the belief of some submitters there is no intention to allow an increase in

phosphorus levels.?*

[459] At the conferencing of experts on the topics of water quality and land use, it was

agreed that the DRP concentration limits in Table 5.9.1B, expressed as an annual

%0 R Wilcock, Evidence in Chief, exhibit RIW 5.

21 policy TT1 (1)(b) of Exhibit 90 - Plan Change 6, 19 January 2014.
232 R McDowell evidence in Chief paragraph 3.1.

23 R McDowell evidence in Chief paragraph 3.15.

23 Exhibit 90 - Plan Change 6, 19 January 2014.

2% R van Voorthuysen, Evidence in Chief, paragraph 14.1.
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concentration at river flows below three times the median flow, are adequate.?* It was
also agreed that the methods of assessing compliance in PC6 are appropriate.”®” The
Board agrees, but considers that PC6 should require all properties within the catchment
exceeding 4ha (or 10ha for low intensity use) to have a PMP identifying any critical
source areas or pathways for phosphorus losses as part of its FEMP. Again, the
complexity of this component of the FEMP would reflect the intensity of the farming

system and/or the extent to which phosphorus loss is an issue for that particular

property.

[460] Subject to the qualification that all properties should have a PMP, the Board
accepts that the provisions in PC6 concerning the management of phosphorus are
appropriate and will give effect to the NPSFM. They will also promote sustainable

management within the catchment.

[461] We should mention that Stephen Thrush, the Technical Services Manager for
CHBDC, gave evidence detailing the steps recently taken by the CHBDC to better treat
wastewater within its district, particularly from Waipukurau and Waipawa. We were told
that the $6.1m cost of new treatment plants is borne by a total ratepayer base in those
townships of 3,447 people.

[462] The Board accepts that CHBDC and its urban ratepayers are committed to
improving water quality in the Tukituki River. To reflect this, POL TT3A (which
provides for existing community waste water discharges to adopt the ‘best practicable
treatment option over time’) was introduced during the inquiry process, with the support
of all the planners.?® It can be anticipated that with the new treatment plants the quality
of the Tukituki and Waipawa Rivers below these discharges will improve significantly.
Little issue was taken with POL TT3A, and it gives effect to the NPSFM which lists the
“cleaning, dilution and disposal of waste” as a use for which freshwater is valued.?*

2% Additional Expert Conferencing Joint Witness Statement to the Board of Inquiry — from O Ausseil, K McArthur
and A Uytendaal on change 6 Water quality limits, 4 November 2013, paragraph 1.

287 Additional Expert Conferencing Joint Witness Statement to the Board of Inquiry — from O Ausseil, K McArthur
and A Uytendaal on change 6 Water quality limits, 4 November 2013, paragraph 2.

238 Expert Conferencing Joint Witness Statement to the Board of Inquiry - Planners (Change 6), Second Statement,
10 January 2014.

2% National Policy Statement for Freshwater Management, 2011, Preamble, page 2.
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[463] The commitment of CHBDC to addressing the municipal point source
discharges of phosphorus should not be seen as providing an opportunity or ‘headroom’
for further increases in diffuse discharges from sources such as agriculture. To the
contrary all farm properties must prepare a PMP as part of its FEMP so that the escape

of phosphorus can be minimised as far as possible.

Modelling of nutrient losses

[464] The Board’s approach to PC6 introduces the need for all farms within the

Tukituki catchment to play a role in the management of nitrogen and phosphorus..

[465] Nutrient Budgets will be required for all properties, with the nutrient losses
being modelled using Overseer or an alternative model approved by HBRC (unless the
nutrient losses are measured). Some submitters questioned the use and validity of
Overseer given the acknowledged +/- 30% prediction error associated with the various
versions of the model.*® However, Overseer was acknowledged by all of the experts in
the farm management field to be the best tool currently available to predict nutrient
losses at the farm scale level** (particularly where the model applies the same
parameters to pre and post intensification scenarios so that the relative change can be

ascertained).

[466] Comments on the Board’s draft report also raised the issue of later versions of
models such as Overseer giving rise to differing and some times greater root zone

outputs when there had been no actual alteration in farm management or practices.

[467] PC6 provides a number of ways in which a Nutrient Budget can be developed
using models such as Overseer, alternative approved models, or by direct measurement.
It is recognised that models such as Overseer have an inherent variability, and are
intended to be used as long term equilibrium models.?** Models such as Overseer are
updated on a regular basis which may result in different outputs (e.g. leaching rates)

being generated from the same inputs.

280 D Wheeler, Evidence in Chief, paragraph 11.6.

281 Expert Conferencing Joint Witness Statement to the Board of Inquiry — Land and Water Quality Conferencing, 21
Oct 2013, paragraph 1.

242 Refer A Roberts, Evidence in Chief, paragraphs 2.11-2.13.
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[468] In order to overcome this actual or potential variability, the calculation of the
nutrient leaching rate in terms of compliance with Table 5.9.1D as at 31 May 2018 will
be on the basis of a four year rolling average of nutrient leaching rates calculated on an
annual basis in the period from 1 June 2013 to 31 May 2018. Thereafter the same

rolling average will be utilised.

[469] This is reflected in amendments to POL TT4 and rule TT1.

[470] We now make brief reference to the modelling of phosphorus losses.

[471] It was acknowledged that while Overseer can be used to assess average
phosphorus losses at a farm scale, the model does not identify Critical Source Areas
(CSAs) for phosphorus loss. Nor does it contain a full suite of mitigation strategies**
that could produce more accurate modelling. Dr McDowell told us that a new model
known as the MitAgator software programme is currently under development and
validation. When that process is completed the programme will assist in the

identification of CSAs for phosphorus.

[472] In the meantime the identification of CSAs and the targeting of strategies to
mitigate losses need to be undertaken as part of an on-farm PMP. It is therefore
important to understand the matters that have to be addressed in such a plan.

[473] When PC6 was notified the definition of ‘PMP’ was relatively brief and lacked

detail. During the inquiry process it was expanded so that it now reads:**

“Phosphorus Management Plan (PMP)

Means a plan prepared generally in accordance with industry code of practices
which identifies the inherent environmental risks on the farm property or farming
enterprise associated with phosphorus and sediment loss, the significance of those
risks, and identifies management practices to be implemented to avoid or reduce
the risks. In particular a PMP shall:

a. Aim to maintain or reduce phosphorus loss from the farm property;
b. Include a nutrient budget;

283 R McDowell, Evidence in Chief, paragraph 2.6.
24 Exhibit 90 - Plan Change 6, 19 January 2014.
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c¢. ldentify critical source areas for phosphorus loss on a farm map;

d. Evaluate, using appropriate techniques, a range of farm specific phosphorus
loss mitigation measures including, but not limited to:

(i) achieving optimum Olsen P levels in the soil;

(ii) the optimal use of phosphorus fertilisers;

(iii) sealing effluent ponds, practicing deferred irrigation of effluent and
avoiding overland flows of effluent;

(iv) stock exclusion from water bodies;

(v) avoiding intensive animal feeding operations and the grazing of forage
crops on shallow soils underlain by shingle or sand;

(vi) the mitigation measures listed in POL TT5(1)(e)(iii) to (v).

e. Include a time bound implementation plan that outlines which mitigation
methods are to be used to maintain or reduce phosphorus loss from the farm
property;

f.  Be certified as being technically appropriate by an approved person who is a
Certified Nutrient Management Advisor or who has completed both the
“Intermediate” and the “Advanced” courses in “Sustainable Nutrient
Management in New Zealand Agriculture” conducted by Massey University.”

The Board accepts this definition.

[474] Under Rule TT1(b) as amended by the Board, PMPs are to be included in
FEMPs by 31 May 2018 and are to be implemented by 31 May 2020.

[475] Now we turn to the modelling of in-stream nitrogen.

[476] Modelling of the in-stream effects of nitrogen leaching in the Tukituki
catchment was conducted by a model known as TRIM 2. That model sought to estimate
zone loads, in-stream nitrogen loads, and groundwater loads for all points below the

root zone area modelled by Overseer.

[477] As advanced by HBRC PC6 effectively uses the TRIM 2 model as a predictive
model and a management tool for determining maximum allowable nitrogen zone loads
and in-stream loads, yields and concentrations. There was much criticism of the TRIM
2 model and its ability to replicate observed trends in groundwater and surface water

quality. It was contended that the model was not “fit for purpose’.
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[478] In response to this criticism Dr Rutherford said that whether the TRIM 2 model
is “fit for purpose’ depends on the purpose or purposes to which it is put.®® He

explained:*°

“To date the TRIM model has been used to inform HBRIC about the extent to
which the intensification of land use on irrigated land in the Ruataniwha Plains
will increase stream nutrient concentrations, increase the risk of Nitrate toxicity
and aggravate existing problems of high periphyton biomass in summer.

In this role it can be argued that any risks associated with the model uncertainty
are borne by the applicant. It monitors and detects stream concentrations that
exceed the limits regardless of what the model predicts, this will trigger
remedial action.

... It is my understanding that HBRC and/or HBRIC plan to use a combination
of routine monitoring, targeted investigations and modelling to ensure that limits
are complied with and to determine the causes of any breaches.”

We agree with the reservations expressed by Dr Death, Dr Gilbert Zemansky (a
hydrologist engaged by Fish and Game)*’ and others about the ability of TRIM 2 to
accurately predict future in-stream nutrient levels. By the same token we agree with Dr
Rutherford that its use is only part of the regime proposed by HBRC for nutrient

management.

[479] Having said that, the Board cannot agree with Dr Rutherford’s proposition that
the risk associated with any model uncertainty will be borne by the applicant (in its
capacity as the applicant for the RWSS). We consider those risks would be borne by the
environment and by all those who enjoy the environment. Moreover, the significant
time lags between a particular land use practice and a resulting high nitrogen leaching or
nutrient load becoming evident in surface water means that it may be many years before
any effect is identified and recorded. In such circumstances any adaptive management

approach will have its shortcomings.

[480] The approach we have adopted of determining root zone leaching rates by
reference to the LUC method means that the role of the TRIM model in predicting in-

stream nitrogen levels is less important. While it still has a use as a management tool

25 K Rutherford, Rebuttal Evidence - TRIM, paragraph 7.2.
248 K Rutherford, Rebuttal Evidence - TRIM, paragraphs 7.4, 7.5 and 7.7.
241 G Zemansky, Evidence in Chief, paragraph 2.8.
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for HBRC, it does not play a direct role in terms of the actual regulation of land use.
Rather than serving as an enforceable regulatory regime, the in-stream DIN limits that
we have adopted will assist in monitoring the success or otherwise of the on-land root

zone limits.

Impact of these policies on farming

[481] Fundamental to the regime required by our decision is the need for farms and
farming enterprises to not only gather meaningful information, but to use that

information via a FEMP as an integral part of the management of the farming operation.

[482] The LUC leaching rates we have set might require the implementation of new
and innovative technologies and farming methods in order to comply with the permitted
activity standards (or where that is not possible, to obtain consent). The evidence of Mr
Macfarlane is that such technologies and systems are already available.?*® No doubt
other technological and management techniques will evolve over the years to come.

[483] It needs to be recognised that some land is simply not suitable for intensive
farming operations. In Day v Manawatu-Wanganui Regional Council the Environment
Court considered one of the benefits of a LUC approach is that more intensive land use
on the higher quality soils will provide more options for production and for mitigating

nitrogen loss.?*

[484] To comply with the permitted activity status as determined by the Board, all
farms over 4ha (or 10ha in the case of low intensity use) will have to keep the records
specified in Schedule XXI of PC6 or copies of the Nutrient Budget input and output
files. They will also have to produce a FEMP which must include a Nutrient Budget (as
defined) and a PMP (as defined). The FEMP must also include the matters required by

Schedule XXII such as stock exclusion from waterways.

[485] This approach of requiring FEMPs across the board has the advantage of being

relatively straight forward and easy to understand and implement. The Board considers

28 A Macfarlane, Evidence in Chief, paragraph 5.16.
249 3t paragraph 5-112.
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that the approach previously proposed in PC6 was unnecessarily complex and ran the

risk of becoming disjointed.

[486] As we have already mentioned, the complexity of Nutrient Budgets and PMPs
will reflect the intensity of the farming operation or the extent to which phosphorus
losses are currently a problem. Given the current requirement under PC6 to maintain
records, the requirement to take those records a further step by formulating a
comprehensive management plan should not be too onerous. To the contrary, it is
consistent with farming aspirations of maximising output while minimising inputs and

losses.

[487] When giving expert evidence in support of the RWSS Mr Macfarlane referred to,
and defended, the assumption that the opportunities afforded by the irrigation scheme
would lead to a better ‘standard of management’ or ‘top 20% farmer productivity’.
There was also much discussion about balancing environmental outcomes with

intensification of land use.

[488] In this respect we find it significant that Mr Macfarlane was able to identify
many examples of how good farm management practices could be incorporated into a

farming regime.* He said:

“The original budgets in the Report incorporate a large number of good
management practices (GMP) as being part of an integrated farm management
program.

Such practices on, for example, a dairy farm, include:
o individual paddock testing of soil macronutrients
o soil testing for organic matter content
e preparation of, and adherence to, nutrient budgets
o fenced off/destocked and planted riparian strips
e no fertilizer spread near waterways

e good nitrogen application practices

%0 A Macfarlane, Evidence in Chief, paragraphs 5.6, 5.7 and 5.8 et seq.
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e accurate placement of effluent at low rates over a large area when soil
conditions will absorb the nutrient, and associated good practice in
stored effluent volume

e knowledge of soil moisture holding capacity, irrigation depth, deficit
irrigation, and soil moisture monitoring

o use of balanced diets (incorporating grain and/or maybe silage to
balance diets in order to minimize protein (N) loss from diet)

e the cost of such strategies are either incorporated in farm working
expenses (fertilizer, R&M etc) or into initial capital.

In addition to those specific methods, entire systems have been designed around
optimising the balance between productivity and environmental outcomes (which
are rarely antagonistic).”

[489] Mr Macfarlane also referred to advances in technology that aid in the

achievement of both environmental and economic outcomes:

e VRI on pivot and lateral irrigators, which | see good potential for on
farms with variable soils such as Takapau and Hastings interactions

o telemetry and remote sensing of water flows, drainage, temperature and
other data

o GPS aided precision placement of fertilizer on both hill country and
irrigated flats

e GPS aided proof of placement technology

o electronic surveillance of cow heat detection and feed levels
e remote tracking of effluent waste disposal

e remote sensing feed recording

e grid testing for phosphorus within paddocks to inform precision
placement of fertiliser in order to reduce potential phosphorus loss.

Such technologies are not necessarily expensive, and typically generate better
resource use efficiency, which has benefits for profitability, environmental
sustainability and animal welfare. Such technology is rapidly moving from
proof of concept to economic reality.

Further system type changes are also possible as variations to any of the budgets
to suit individual properties or farmers.”

5L A Macfarlane, Evidence in Chief, paragraph 5.16, 5.17 and 5.18.
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This evidence is broadly consistent with the evidence given by Dr Dewes.

[490] Dr Dewes provided compelling examples of opportunities to use technology and
innovative farm management systems to achieve not only land use intensification but
also enhanced environmental outcomes. She described this as achieving the “sweet
spot” for a farming business, the point at which production is maximised and risks are

minimised.??

[491] Some submitters®® expressed concern about the possibility of a resource consent
being required to farm and those concerns were reiterated when the draft report was
released. We note that similar concerns were raised in Day.* As we have already
accepted, the comments on the draft report exposed an error that would have required
farmers to meet the 0.8mg/l DIN limit. Now that the proviso has been added to Rule
TT1(j), the Board believes that it is unlikely that a resource consent will be required
for the majority of farms within the catchment. Consents are only likely to be required
for farms that fail to adopt sustainable farm management practices or desire to intensify
beyond the natural capital capacity of the land. Having regard to the requirement to
implement the NPSFM the Board does not see that as unreasonable or contrary to the
sustainable management purpose of the RMA.

Exclusion of livestock from waterways

[492] Exclusion of livestock from waterways was a matter of concern for many
submitters. As notified PC6 provided for the exclusion of all livestock from lakes,
wetlands, and permanently flowing rivers and their margins on land less than 15 degrees
in slope. On land greater than 15 degrees where the stocking rate is greater than 18

stock units per ha, all livestock (except for sheep) were to be excluded.

[493] Submissions on stock exclusion ranged from those strongly opposed to the
concept to those strongly in favour. Opponents pointed to the cost of fencing, problems

%2 A Dewes, Evidence in Chief, paragraph 148.

253 For example, G and T Wilson (Submission 75 on the Tukituki Catchment Proposal).

254 at 5-215.

255 T0 the effect that a farm property or farming enterprise shall be deemed not to be contributing to an exceedence of
the DIN limit if it complies with the LUC leaching rates.
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of weed control on fenced off areas, fire hazards, and the difficulty of fencing in flood

prone areas.

[494] By the end of the hearing a number of amendments had been accepted and
included in exhibit 90 (PC6 with amendments acceptable to HBRC). These included the
blanket exemption of sheep from the stock exclusion requirements and the preparation

of a PMP as an alternative to the fencing of waterways.

[495] In most situations the exclusion of livestock (other than sheep) from waterways
and the preparation of a PMP for each property are fundamental to the management of
phosphorus. As noted in the evidence of Dr McDowell, sources of phosphorus in
waterways include soil losses, defecation and urination, the treading of grazing animals
causing erosion of topsoil (or stream bank destabilisation), and losses from

infrastructure such as farm tracks and lanes.?®

[496] There was general consensus that the exemption of sheep from the exclusion
regime was sensible and pragmatic. We heard evidence from Mr Millner that, unlike
the exclusion of cattle, the exclusion of sheep will have little impact on modelled
phosphorus losses. While cattle and deer seek out and wallow in waterways, sheep tend
to avoid water other than for drinking purposes. Apart from that, fencing to exclude
sheep is likely to require the traditional eight wire fencing which is much more capital

intensive than an electric fence capable of excluding cattle.

[497] We received a representation from the Hawke’s Bay Deer Farmers Association
who presented the New Zealand Deer Farmers Landcare Manual.*” The mission
statement of this document indicates it is a “... practical landcare guide of best practice
for deer farmers to assist in minimising or eliminating any adverse environmental
effects of deer farming and to enhance the long term sustainability of the New Zealand
Deer Farming industry.”

[498] This manual contains practical advice on achieving water protection, removing

stock access where practical, management of deer wallowing, and the use of LUC to

26 R McDowell, Evidence in Chief, paragraph 3.5.
257 Exhibit 70 — the New Zealand Deer Farmers Landcare Manual, 2012.
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achieve integrated land management based on the capability of the land and the most
appropriate land use. Importantly there is a commitment within the group to

implementing these measures.

[499] To demonstrate the implications of the requirement to fence all waterways, the
delegation gave examples of the fencing work that had been undertaken to date on the
Riverslea Trust property and the fencing yet to be undertaken. The cost of this fencing
work is high, and we heard that sometimes it may not be practical to fence all
waterways due to the mob behaviour of deer. The delegation sought some other method
of addressing phosphorus losses.?®

[500] A very wide range of possible scenarios arising from differing topography,
farming practices, and stocking regimes, renders it impossible in a regulatory situation
to have a rule that suits all situations. Adherence to good farming practices such as
those promoted by the New Zealand Deer Farmers Association and other farming
organisations might provide mechanisms for achieving outcomes as good as, or better

than, simply requiring comprehensive stock exclusion.

[501] The Board agrees that on land of 15 degrees slope or less, livestock (other than
sheep) should be excluded from the beds and margins of any lake, wetland and flowing
river (whether intermittent or permanent) by 31 May 2020. We also consider that for
single paddocks on production land having a slope of greater than 15 degrees with a
stocking rate (excluding sheep) exceeding 18 stock units per hectare, there should be
either exclusion of all livestock (other than sheep) or, if that is not reasonably
practicable, alternative measures should be put in place. For example, where fencing is
impractical and other methods exist to mitigate phosphorus loss, these should be

included in a PMP prepared as part of the FEMP.

[502] The Papanui, Porangahau, Maharakeke, Tukipo, Kahahakuri and upper Tukituki
corridor catchments shown in Schedule XIV are an exception. In each case they have
high DRP readings which call for tighter controls. If stock exclusion is not proposed a

resource consent will be required (as a restricted discretionary activity).

%8 R Lawson, Hawke’s Bay branch of New Zealand Deer Farmers Association representation, page 3.

155



The Board’s amendments to PC6

[503] In summary the following amendments have been made to PC6 in relation to

water quality:
. introduction of LUC based natural capital leaching rates;

. introduction of in-stream DIN limits and targets to maintain and enhance

ecosystem health;
. requirement for FEMPS throughout the catchment; and

. modification to stock management requirements in relation to waterways.

Appendix 5 of this report comprises a track changed document showing the
amendments the Board made to exhibit 90 in its draft report. Appendix 6 shows the
additional amendments as a result of comments received on the draft report.

[504] The Board believes the amendments it has made will simplify what was a

relatively complicated regime.

Lake Hatuma (Whatuma)

[505] Many submitters questioned why Lake Whatuma had not been included in PC6.
They emphasised its value as a water body and expressed concern about its present

quality and exclusion from PC6.

[506] This issue was also addressed at the conferencing of experts in relation to water
quality limits.>® The experts commented that there was very little information about the
state of the lake in relation to ecological values and water quality. They drew attention
to anecdotal evidence suggesting that inputs of phosphorus from the immediate area
may have contributed to the very high nutrient levels that are currently observable.
Nevertheless, they concluded that there was insufficient information to identify water
quality limits for the lake, and recommend that further investigations be undertaken.

%9 additional Expert Conferencing Joint Witness Statement to the Board of Inquiry — from O Ausseil, K McArthur
and A Uytendaal on change 6 Water quality limits, 4 November 2013.
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[507] HBRC decided to expressly exclude Lake Whatuma from PC6. Like the experts,
the Board does not have sufficient information to address issues concerning the lake
(assuming that we have the necessary jurisdiction). Therefore we can only join the
experts in recommending that investigations as to the state of the ecology, water quality

and sources of contaminants entering the lake are undertaken in due course.

Issue four — water quantity

[508] As we have already mentioned, the issue of water quantity revolves around two
inter-related matters: minimum flows and water allocation limits. Both are vitally

important if freshwater values are to be safeguarded.

The minimum flow regime

[509] POL TT7 describes the policy framework underlying the minimum flow regime.
All the planners present at the first conference endorsed this policy as it now stands. The

Board also finds the policy satisfactory.

[510] The minimum flow regime is based on the three zones and flow measurement

sites shown in Figure 4 at paragraph [175] above. These are:

. Zone 1 (Lower Tukituki) comprising the lower Tukituki River and the
Papanui Stream, with flow measuring sites on the Tukituki River at Red

Bridge and on the Papanui Stream at Middle Road;

. Zone 2 (Waipawa) comprising the Waipawa River and the Mangaonuku
Stream, with flow measuring sites on the Waipawa River at SH2 and on
the Mangaonuku Stream above the confluence; and

o Zone 3 (Middle-Upper Tukituki) comprising the Tukituki River above
Tapairu Road and the Tukipo River above Ashcott Road. Flow
measuring sites are located on the Tukituki River at Tapairu Road and on
the Tukipo River at SH50 and Ashcott Road.
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These zone definitions and flow measuring sites have been generally accepted by the
parties, including those who challenged other parts of the flow measuring regime.?®

Again, we accept them.

[511] Table 5.9.3 in PC6 is critical to the minimum flow regime. It defines the level of
habitat protection, minimum flows, and the timing of the implementation of these

matters:

Table 5.9.3: Tukituki River Catchment Minimum Flows

Surface Water | Flow Management ; _ Minimum Flows Period to which Minimum Flow
_ ) Level of habitat protection i
Allocation Zone Site (L/sec) applies
Current level of protection 3500 Until 30 June 2018
80% habitat protection for )
From 1 July 2018 until 30 June
trout upstream of Red 4300
) 2023
Bridge
Tukituki River at
Zone 1 Red Bridge 90% habitat protection for
Lower Tukituki trout upstream of Red 5200 From 1 July 2023
V22: 466581 )
Bridge
80% habitat protection for
trout between Red Bridge 4300 From 1 July 2018
and Black Bridge
Papanui Stream 90% habitat protection for
Zone 1 )
at Middle Rd longfin eel (estimated 53 Ongoing
Papanui Stream .
V22: 278432 equivalent)
Waipawa River at Current level of protection 2300 Until 30 June 2018
Zone 2
RDS/SH2 90% habitat protection
Waipawa River 2500 From 1 July 2018
V22: 153339 for longfin eel
Current level of protection n/a n/a
Mangaonuku
Zone 2 90% habitat protection f
Stream U/S b habitat protection for
Mangaonuku - highest flow demandin
Waipawa . gh s s : 1170 From 1 July 2018
ish species (estimate
Stream V22: 116373 pect
equivalent)
Tukituki River at Current level of protection 1900 Until 30 June 2018
Zone 3
Tapairu Road 90% habitat protection
Tukituki River 2300 From 1 July 2018
V22: 183312 for longfin eel
Tukipo River at
Zone 3
SH50 Current level of protection 150 Ongoing
Tukipo River
U22: 948324

280 Although the location of the monitoring site on the Makaroro at Burnt Bridge measuring site might not be ideal the

conclusion reached at expert conferencing on water science and hydrology at paragraph 40 was that there were

limited options.
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Surface Water | Flow Management ; _ Minimum Flows Period to which Minimum Flow
Level of habitat protection

Allocation Zone Site (L/sec) applies
) . '
Tukipo River 90% habitat protection for
Zone 3 highest flow demanding
Ashcott Road ) . . 1043 From 1 July 2018
Tukipo River fish species (estimated
U22: 080311

equivalent)

While the first two columns are not in dispute, amendments to various parts of the final
three columns (level of habitat protection, minimum flows, and the period to which the

minimum flows apply) are sought by some submitters.

[512] Arriving at an efficient and effective minimum flow regime for the Tukituki
catchment requires consideration of in-stream habitat protection and the interests of
those abstracting water for on-land use. We now test the final three columns in Table

5.9.3 by examining those matters.

Level of habitat protection

[513] As a primary requirement of ecosystem health,** habitat effectively provides a
yardstick for protecting in-stream environmental values. The level of habitat protection
proposed by HBRC for each zone is to be achieved through the specified minimum
flows at each of the flow measuring sites. These flows are based on the needs of trout,
longfin eel, or a species requiring a high flow (depending on which of these is present at
the relevant flow management site). Compared with the current situation the minimum

flows in PC6 will increase fish habitat protection by 5-18%, depending on the site.**

[514] When giving evidence for Horticulture NZ, Patrick (Kolt) Johnson, a
hydrogeologist with Sinclair Knight Merz (SKM), explained:

“Habitat retention values are not a direct measure of the flow required to maintain
or enhance fish populations. Rather they are more appropriately considered a
measure of risk to fish populations.”*

%61 J Hayes, Evidence in Chief, paragraph 11.7.
%62 j Hayes, Evidence in Chief, paragraph 2.8.
263 KK Johnson, Evidence in Chief, paragraph 5.4.

159



Dr James Hayes (for HBRC), Dr Death, and Ms McArthur agreed at conferencing that if
the surface water allocation limit is not substantially different from that proposed by
PC6 as notified, then the proposed minimum flows would provide a reasonable level of

habitat retention for the species identified.?*

[515] Dr Hayes was asked by HBRC to comment on its approach to set minimum

flows and allocation limits. His evidence was:*®

“The hydraulic-habitat modelling, coupled with habitat retention analysis, that
HBRC used to assess in-stream flow needs enables setting of minimum flows that
provide consistent outcomes in terms of the level of habitat protection — because
the method is habitat based. The modelling appears to have been done
thoroughly.”

He considered that both the choice of flow critical species used for setting minimum

flows and the flow levels that had been set were appropriate.

[516] EDS questioned why torrentfish, a native and threatened species, was not used to

determine minimum flows. Dr Hayes explained:**®

“.... setting flows for trout should provide reasonable levels of habitat protection
for torrentfish too, bearing in mind that the productivity of a species like
torrentfish for sustaining a fishery is not an issue, whereas with trout it is.”

In other words the protection of torrentfish was taken into account when setting the flow

levels.?’

[517] Another matter raised by EDS was whether there should be a 90% habitat
protection for the whole catchment rather than allowing 80% below Red Bridge. Again
we accept Dr Hayes evidence®® which was to the effect that the lower level of
protection below Red Bridge reflects the different river morphology (it is deeper) and a

more abundant food supply.

264 Expert Conferencing Joint Witness Statement to the Board of Inquiry — Water Science and Hydrology, 16
October 2013, paragraph 19.

285 3 Hayes, Evidence in Chief, paragraph 2.3.

%66 J Hayes, Tukituki Catchment Proposal Hearing Transcript, page 444.

287 This is consistent with the agreement recorded by the experts in the Expert Conferencing Joint Witness Statement
to the Board of Inquiry — Water Science and Hydrology, 16 October 2013, at paragraphs 18 and 19.

268 J Hayes, Evidence in Chief, paragraph 5.11.
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[518] Some general criticism was levelled at the effect of the high level of habitat
protection on the availability of surface water for horticulture. But in the Board’s view
that has to be tempered by taking into account any other sources of water that might be
available to water users. We will return to that matter shortly.

[519] Suffice to say at this stage that the Board is satisfied that the level of habitat
protection proposed (generally 90% protection at the mean annual low flow (MALF)) is
appropriate and not in any way excessive. In arriving at that conclusion we take into
account that a 90% habitat protection at MALF effectively permits the loss of 10% of
the natural habitat at that flow. It also gives rise to some loss of the natural variability of
flows above MALF because water abstracters are allowed to continue abstracting right

down to the minimum flow. This is sometimes referred to as “flat lining”.

Impact of minimum flows on water users

[520] Increasing minimum flows in rivers will inevitably result in increased
restrictions on water users abstracting surface water from the rivers or groundwater
where the extraction will have a depleting effect on river flows. Witnesses for the
RWUG, Horticulture NZ, Mr Apple, and some individual horticulturists were concerned
that the level of security of supply, already said to be inadequate during a significant
drought, would become worse. They questioned the high level of habitat protection

being sought at the expense of the water users.

[521] Robert Waldron, a water quantity scientist at HBRC, used an irrigation water
abstraction ban for 10 consecutive days (or more) during January or February as a
measure of security of supply. He records that under current minimum flows that
situation is reached on average every 4.3 years in the Waipawa River at SH2, every
3 years in the Tukituki River at Tapairu Road, and every 13 years in the Tukituki River
at Red Bridge.?® When Dr Phillip Jordan, a senior hydrologist at SKM (for Horticulture
NZ), separately modelled the hydrology and water use of the Tukituki catchment he

made greater allowance for groundwater depleting effects on river flow. Dr Jordan

2% R Waldron, Evidence in Chief, Exhibit RIW3 — Predicted frequency of a year with a period of 10 or more
consecutive days restricted during January and February.
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concluded that at present the ten day ban occurs just over once every ten years in the
Tukituki River at Red Bridge.*®

[522] Those periods can be compared with the periods that would apply under the new
minimum flows proposed by HBRC. Mr Waldron estimated the ten day ban will occur
every 3.3 years in the Waipawa River at SH2, every 2 years in the Tukituki River at
Tapairu Road, and in the Tukituki River at Red Bridge every 6.5 years (increasing to 3
years when the minimum flow increases in 2023). Dr Jordan estimated that after 2023

the ban will occur every 4 years at Red Bridge.

[523] While the one in ten year period has been used by the experts there was little in
the way of evidence about its acceptability to the farming community or others.

Consequently we need to look elsewhere for guidance.

[524] Chapter 3 of the RRMP (which forms part of the Regional Policy Statement)
includes the following policy for groundwater takes:

“POL 32 TECHNICAL PROCEDURE - IRRIGATION TAKES

3.9.31 To allocate groundwater for irrigation purposes on the basis of actual
crop water requirements up to a maximum equal to that required during
a one in ten year drought. The allocation assessment will take into
account information on crop type, rainfall, potential evapotranspiration
rates, and best irrigation management practices. The allocation
assessment may also have regard to soil type and soil moisture capacity.

Explanation and Reason

3.9.32 POL 32 sets out the technical procedure that the HBRC will use for the
allocation of groundwater for irrigation purposes. In essence, the
HBRC will allocate groundwater based on crop water requirements
during a specific probability of rainfall, adjusted according to local data
for rainfall and evapotranspiration rates. For planning purposes it is
necessary to establish a level of risk. A 10% risk that actual water needs
will exceed the authorised volume in any year (ie: 1:10 year return
period) is reasonable. The one in ten year level of risk means that the
groundwater allocation will meet crop water requirements for a one in
ten year drought and will exceed the crop requirements in the other nine
years on average. The policy notes that the water will also be allocated
on the basis of best irrigation management practices, rather than, for
example, the amount of water required for an inefficient irrigation
system.”

21 N Conland, M Sands and P Jordan, Joint Evidence in Chief, paragraph 5.14.
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A similar policy and explanation relating to surface water takes is provided by POL 42,
except that this policy is based on a one in five year drought rather than a one in ten
year drought.

[525] Another chapter of the RRMP (not part of the Regional Policy Statement)
includes the following policy:

“POL 73 ENVIRONMENTAL GUIDELINES - SURFACE WATER
QUANTITY

€)) To sustain aquatic ecosystems by establishing a minimum flow in a
river as [sic] that level will maintain the existing ecosystem.

(©) To provide a known level of risk to resource users by ensuring that, for
rivers with an established minimum flow, the total allocation authorised
through the resource consent process does not result in authorised takes
being apportioned, restricted or suspended for more than 5% of the time
on average during November—April.”

The explanation and reasons relating to POL 73 recognise that Hawke’s Bay is prone to
extended dry periods and it is important to ensure that during these periods aquatic
ecosystems are not placed under additional stress over and above that which occurs

naturally.

[526] Notwithstanding those policies in the RRMP, PC6 proceeds on the basis that the
one year in ten objective will not be achieved for surface water in the Tukituki
catchment. POL TT8(1)(a) accepts:

“... that although allocation limits for surface water should be determined in order
to provide a reasonable security of supply (such as avoiding an irrigation ban of
ten consecutive days occurring more frequently than one year in ten), this is not
achievable in the Tukituki River catchment given the minimum flows set in Table
5.9.3 and the existing volumes of water being abstracted.”

We do not find it difficult to understand why HBRC arrived at that conclusion.
Currently there is an over-allocation of surface water within the catchment (on the
Ruataniwha Plains in particular) and it will not be possible to retain the desired security

of supply if the proposed minimum flows are implemented.
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[527] Obviously the higher minimum flows proposed by HBRC in PC6 will lead to
more frequent restrictions on the water users. The average frequency of the 10
consecutive day ban shortens by between 23-76%. It will occur on average every
3 years for the Tukituki River at Red Bridge and every 2 years for the Tukituki River at
Tapairu Road. We acknowledge that these are significant restrictions which will have

serious implications for farmers and orchardists in the catchment.

[528] Stuart Ford, an Agricultural and Resource Economist presenting evidence for
Horticulture NZ, told the Board that the value of the fishery being protected could not
match the horticultural value lost through greater water restrictions. In effect he was
questioning the balance struck in PC6. Mr Ford asked the Board to come up with an

alternative regime.?"

Striking a balance

[529] Striking a balance between reserving river flow for habitat purposes and
allocating water for abstraction requires consideration of the importance, on the one
hand of the river habitat and amenity, and on the other, the needs of, and the options
available to, those in the catchment who rely on water. While as far as possible the
regime should meet both requirements, low river flows in the Tukituki catchment mean

that each of these competing interests cannot be fully accommodated.

[530] Faced with that reality (which exists regardless of the precise level at which
minimum flows are set) the Board concluded that the objectives and policies of the
NPSFM, require reasonable habitat protection to prevail in the Tukituki catchment.
Therefore, the minimum flows are a ‘bottom line’. To the extent that this means there
will be insufficient water for irrigation, alternative sources of water, such as storage will

need to be explored. This is effectively the conclusion reached by HBRC.

[531] Having reached that broad conclusion we come back to the specific issue facing
the Board: whether the level of the minimum flows in Table 5.9.3 are efficient and

effective when giving effect to the NPSFM and the benefits and costs of alternatives.

2 5 Ford, Supplementary Statement of Evidence, paragraph 5.3.
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Setting minimum flows for the catchment is effectively a first step towards determining

the volume of water storage that might be required under the RWSS.

[532] At any particular site the natural habitat is based on the assessed habitat in terms
of the ‘weighted usable area’ at the naturalised MALF for the site. The naturalised flow
is the measured flow adjusted to take account of existing abstractions and discharges.
So it represents the low flow that would occur naturally.?> To a large extent the degree
of retention of natural habitat depends on the importance of the species and the size of

the river.

[533] Giving evidence for the RWUG, Dr John Bright of Aqualinc Research Limited

was of the view that:?"

“The naturalised mean daily river flows are implausible and not fit for the
purpose of determining the natural Mean Annual Low Flow.”

This view seemed to be based on a water balance analysis that was not fully explained.
It also related to the seasonal use estimates for individual irrigators and the projected
restrictions they might face. It was not clear what actual effect (if any) there might be
on the naturalised MALFs used. Despite Dr Bright’s evidence we are satisfied on the
information before us that the naturalised MALFs used in arriving at minimum flow

requirements are adequate.

[534] A significance ranking of relevant fish species used by the HBRC to estimate the
required level of habitat retention is given in a technical report accompanying the plan
change.?” Only “Large adult trout — perennial fishery and Diadromous galaxiid” are
said to require 90% habitat retention. Other species range between 60% and 80%.
HBRC also indicated that it had regard to the levels of habitat retention provided for in
the proposed National Environmental Standards on Ecological Flows and Water Levels.

In that standard 90% of MALF is recommended for rivers with a mean flow less than

272 R Waldron, Evidence in Chief, paragraph 3.3.

278 J Bright, Evidence in Chief Ruataniwha Water Users Group, paragraph 7.10.

274 K Johnson, Tukituki Catchment in-stream flow assessment, Folder 3 of Plan Change application documents, Tab
7, Table 14.
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5000 I/s and 80% of MALF for rivers with a mean flow greater than 5000 I/s.””> And in
an addendum report Mr Waldron provides the minimum flows he considers necessary to

provide varying levels of habitat protection for the various species and sites.?”

[535] That detailed work was not significantly challenged and the experts accept that
the outcomes are sound. Therefore given the need for habitat protection at the levels
specified in Table 5.9.3 from 1 July 2018, we are satisfied that the minimum flows

specified in that table are appropriate.

[536] That leaves two matters. The first is whether the further increase in the level of
habitat protection in the Tukituki River at Red Bridge to 90% from 1 July 2023 is
justified. Although that issue was raised, the focus seemed to be as much on the timing
of the increase as to whether the increase itself was justified. In any event we are
satisfied that the increase is justified when giving effect to the NPSFM. We are also
satisfied that the timing of the increase allows extractors sufficient time to make any

adjustments that might be required.

[537] The other matter concerns the timing of the implementation of the new low flow
regime. As Table 5.9.3 stands this will be 1 July 2018 (except for the further step at Red
Bridge in 2023). Whether or not this provides a reasonable time for water users to
adjust to the new regime depends on the steps that they might have to take to mitigate

its effects.

[538] For water users requiring a greater security of supply there would appear to be
three possible options. One is to switch their supply to deep groundwater, another is to
join a community irrigation scheme (if one eventuates), and some form of on-farm
storage might offer a third alternative in some cases. The Board recognises that all
these have significant cost implications and that in some cases water users may not have
any of these options.

275 R Waldron, Memo — Tukituki Catchment Potential minimum flow sites and minimum flows, 26 February 2013,
Folder 3 of Plan Change application documents, Tab 9, Table 4.

276 R Waldron, Tukituki Catchment in-stream flow assessment addendum report, February 2013, Folder 3 of Plan
Change application documents, Tab 8, Tables 2, 3, 4 and 5.
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[539] While we were not given enough detailed information about each user to enable
us to assess their precise situation, it is clear that the surface water in the catchment is
unable to meet current and future irrigation demands during periods of low flow. POL
TT7(1)(b) proceeds on the basis that the timing of the new regime will enable existing
water users a reasonable time to adapt to the reduced security of supply, find alternative

sources of water, or provide on-farm water storage.

[540] The Board acknowledges that this is a challenging time frame and that many
submitters are opposed to it. However, having considered the competing arguments we
have decided that the proposed timetable is reasonable in all the circumstances,
particularly taking into account the regime for allocating groundwater to existing

consent holders, which we will discuss shortly.

Summary of our findings on minimum flows

[541] The Board finds that POL TT7 and Table 5.9.3 reflect both in-stream values and
out of stream uses in terms of the NPSFM. We are also satisfied that the timing of the
implementation of the new low flow regime is appropriate in all the circumstances.
Consequently no change to that policy or table is required. However, low flows are
inextricably linked with allocation limits and we now turn to that topic.

Allocation limits for groundwater and surface water

[542] POL TT8 outlines the broad approach of PC6 to the allocation of surface water
and groundwater. After submissions had been lodged it was modified to reflect some of
the points raised in submissions, and following modification it was supported by all the

planners who were present at the first conference.

[543] As proposed by HBRC POL TT8 provides:

“POL TT8 ALLOCATION LIMITS

1. To manage the taking of surface water and groundwater in the Tukituki
River catchment by:

@) Recognising that although allocation limits for surface water
should be determined in order to provide a reasonable security
of supply (such as avoiding an irrigation ban of ten consecutive
days occurring more frequently than one year in ten), this is not
achievable in the Tukituki River catchment given the minimum
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(b)

(©)

(d)

flows set in Table 5.9.3 and the existing volumes of water being
abstracted;

Recognising that there is a significant degree of
interconnectedness between groundwater in the Ruataniwha
Basin and surface water flows within the basin as a whole and
consequently surface flows further downstream;

Setting surface water and groundwater allocation limits that are
based on the existing volume of consented abstraction (Tables
5.9.4 and 5.9.5 and Schedule XVI1I);

Applying the Table 5.9.4 and 5.9.5 water allocation limits only
to consented takes and not to takes allowed under section
14(3)(b) of the RMA, nor to takes occurring prior to 4 May
2013 under Rules 53 and 54, nor to the construction and
operation of in-stream dams (including damming, taking,
diverting, using and discharging), nor to downstream takes of
water released from an in-stream dam for members of a

Community Irrigation Scheme.”

For completeness rules 53 and 54 referred to in (d) concern ‘minor’ takes and uses of

surface water and groundwater.

[544] Actual surface water and groundwater allocation limits as proposed by HBRC in

PC6 are contained in the following tables:

Table 5.9.4: Surface Water Allocation Limits

Surface Water Allocation Zones Direct Take Allocation Surface Water Total Allocation Limit
(Schedule XVI) Limit Depletion Allocation (Lisec)

(Lisec) Limit

(Lls)

Zone 1 — Lower Tukituki River 519 412 931
Zone 2 — Waipawa River and Tributaries above RDS/SH2 643 269 912
Zone 3 — Tukituki River and Tributaries above Tapairu Road 763 716 1,479
Sub- catchment allocation of allocation limit for Zone 3:
Zone 3 — Kahahakuri Stream 176 174 350
Zone 3 — Makaretu Stream 32 8 40
Zone 3 — Tukipo River 152 84 236
Total catchment 1,925 1,397 3,322
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Table 5.9.5: Groundwater Allocation Limits

Groundwater Allocation Zones Allocation Limit
(Schedule XVII) (m3/year)
Zone 1 — Otane Basin 4,134,000
Zone 2 — Ruataniwha Basin north of the Waipawa River 7,224,000
Zone 3 — Ruataniwha Basin south of the Waipawa River 21,277,000
Rest of the catchment No limit set3

Again both these tables reflect significant modifications that were made during the
inquiry process.

[545] As now presented, Table 5.9.4 which relates to surface water, does not continue
to draw critical comment that would warrant any change, and we accept it. However

Table 5.9.5, which relates to groundwater, is an entirely different proposition.

Groundwater allocation limits — Table 5.9.5

[546] The three groundwater zones referred to in this table are shown on Figure 5.%”’
As can be seen from the table, Zones 2 and 3 make up the Ruataniwha Basin with the
result that the total allowable abstraction from the Ruataniwha aquifer is in round
figures 28.5million m*/year (7,224,000 m® plus 21,277,000 m®).

[547] Originally Table 5.9.5 carried an allocation limit of 25million m®/year for the
Ruataniwha aquifer. However during the hearing HBRC conceded that this limit
needed to be lifted to 28.5million m®year because this higher figure more closely
matched abstractions from the aquifer that are currently consented and able to be
utilised. On top of that figure are permitted takes under s 14(3)(b) of the RMA or under
the RRMP, which are estimated to be around 1.5million m*/year. On those figures,
therefore, a total of 30million m®/year is currently able to be extracted from the
Ruataniwha aquifer.

[548] The original figure of 25million m®/year arose from a model describing the
behaviour of groundwater in the Ruataniwha aquifer that had been developed by

Dr Baalousha. He considered that abstraction at that rate (which would irrigate 6—

277 See Paragraph [175] of this report above.
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7000ha) reduced groundwater levels, increased losses from the rivers to the
groundwater, and reduced river flows. He did not agree that there should be any

increase in the groundwater extracted from this basin.?”

[549] On the other hand lan Mcindoe, Principal Engineer with Aqualinc Research
Limited,”® was of the opinion that groundwater from the Ruataniwha aquifer could be
used to irrigate an area of 12,659ha. According to Mr MciIndoe this would require an
increase in groundwater abstraction to 45million m*/year which he considered could be
“easily” sustained by the aquifer.®® Mr Mcindoe did not consider there was any

shortage of groundwater in the Ruataniwha basin.

[550] Support for the view that the aquifer could sustain 45million m*/year comes
from Julian Weir, Senior Engineer with Aqualinc Research Limited (on behalf of the
RWUG). Mr Weir developed Aqualinc’s model of the Ruataniwha groundwater system
which predicts the response of groundwater levels and river flows to irrigation
development within the basin.?®* One of the scenarios he modelled involved the
extraction of groundwater from the aquifer to irrigate 12,659ha (the area used by Mr
Mcindoe).

[551] Further support comes from Hugh Middlemis, Senior Principal Water Resources
Engineer at RPS, Adelaide, South Australia, a witness for HBRC. Mr Middlemis was
the principal author of the 2001 Groundwater Flow Modelling Guidelines now adopted
in Australia as the best practice guideline. He noted that both the HBRC model
(Dr Baalousha) and the Aqualinc model (Mr Weir) predicted “similar and quite

consistent” responses to irrigation development.*

[552] At conferencing the hydrological experts agreed that “the groundwater system

has the capacity to supply groundwater for existing levels of irrigation (6,000—7,000ha)

278 Expert Conferencing Joint Witness Statement to the Board of Inquiry — Water Science and Hydrology, 16
October 2013, paragraph 37.

27° providing evidence for the Ruataniwha Water Users Group and Mr Apple.

280 | MclIndoe, Evidence in Chief Ruataniwha Water Users Group, paragraph 12.8.

281 J Weir, Evidence in Chief, paragraphs 4.13-4.19.

%82 1 Middlemis, Rebuttal evidence, paragraphs 2.2 and 2.3.
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without further decline in river flows or groundwater levels.”?* But they were not in
agreement about whether the aquifer could sustain abstraction to the level that would be

required to irrigate 12,659ha (45million m®/year).

[553] For their part Mr McIndoe, Mr Weir and Mr Middlemis agreed: #*

“37. The groundwater system has the capacity to supply additional
groundwater over and above existing levels of irrigation based on the model
scenarios that consider 12,659-13,000ha of irrigation. This is based on the
model predictions that groundwater levels and river flows will lower to a hew
lower, dynamic equilibrium and do not continue to decrease thereafter.”

Dr Baalousha disagreed. Having assessed the evidence we accept the conclusion

expressed by the three experts.

[554] The hydrology conferencing report also records that Dr Baalousha and
Mr Middlemis supported the following proposition:#*

“38.  Given the uncertainty in modelling predictions and the non-unigqueness
of model parameterisations (Barnett et al, 2012), an adaptive management
approach is recommended to permit a reasonable or conservative scale of
development initially, with monitoring and review to validate models before
considering changes to the scale of development.”

Mr Mclndoe, Mr Weir and Dr Zemansky disagreed.

[555] The Board also disagrees with the suggested adaptive management approach for
two primary reasons. First, the Ruataniwha aquifer is largely replenished from rainfall
with an annual recharge volume of 255million m®. Extraction at the rate of 45million
m>/year will represent only about 20% of the recharge which is well within the
guideline of not more than 35% recommended in the pNES EFWL.*¢ Secondly, the lag
time between extraction and any effect on the aquifer means that it is likely to take a

long time before any useful information is received.

283 Expert Conferencing Joint Witness Statement to the Board of Inquiry — Water Science and Hydrology, 16
October 2013, paragraph 36.

284 Expert Conferencing Joint Witness Statement to the Board of Inquiry — Water Science and Hydrology, 16
October 2013, paragraph 37.

28 Expert Conferencing Joint Witness Statement to the Board of Inquiry — Water Science and Hydrology, 16

October 2013, paragraph 38.

286 Proposed National Environmental Standard on Ecological Flows and Water Levels, discussion document, March
2008, Page 26.
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[556] Before examining the Ruataniwha aquifer any further we should briefly mention
two other groundwater resources in the Tukituki catchment. The first is the Otane Basin
which has an allocation limit in Table 5.9.5 of 4,134,000m*/year. There does not appear

to be any significant dispute about that figure, and we accept it.

[557] The other groundwater resource at the lower end of the Tukituki River (Tukituki
aquifer) is interconnected with the Heretaunga Plains aquifer. On 2 August 2012 Ms

Codlin sent a memo to Xan Harding, a grape grower in the lower Tukituki, advising:

“... the effect of reducing river flows as a result of groundwater takes in this
very bottom reach of the catchment is unlikely to be of such a magnitude that it
would result in a significant reduction of the physical habitat availability in the
Tukituki River or a significant adverse biological effect on species in this
reach.”?’

Consequently no allocation limit is set for the Tukituki aquifer unless takes will have a
depleting effect on the Tukituki River (we will discuss the connection between

groundwater and surface water in due course).”®

[558] The explanation for this approach can be found in a report by Simon Harper on

behalf of HBRC which is included in the application documents:

“At the lower end of the Catchment the Tukituki River intersects with the
Heretaunga Plains and forms the lower Tukituki aquifer which overlies and
merges with the main Heretaunga Plains aquifers. Groundwater data such as
groundwater levels and aquifer tests suggest the two aquifer systems are
hydraulically connected. Pumping from either aquifer system is therefore likely
to affect the other. For this reason, both aquifer systems need to be managed
together. As such the groundwater resource within the Tukituki aquifer is to be
managed as part of the greater Heretaunga Plains aquifer system and not as a
separate groundwater resource of the Tukituki River Catchment.”?*

The Board understands that the Heretaunga Plains aquifer is a major source of irrigation
water and that any groundwater abstractions from the lower Tukituki area will be small

by comparison.

287 X Harding, Harding Family Trust, Evidence in Chief, Appendix 2 — Memo from H Codlin, 2 August 2012.

288 3t paragraphs [595] — [602] of this report.

28 5 Harper, Tukituki Catchment Groundwater Resources, January 2012, Folder 3 of Plan Change application
documents, Tab 2, page 24.
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Sustainable volume of groundwater that can be abstracted from the Ruataniwha aquifer

[559] Determining the sustainable yield of the Ruataniwha aquifer is vitally important.
The aquifer provides a natural storage system which is substantially unaffected by

periods of surface water low flow.

[560] Neither of the aquifer modellers (Dr Baalousha and Mr Weir) suggested that
there was any physical difficulty with extracting more than 30million m® from the
aquifer. Rather the limitation on abstraction arises from the surface flow effects of
lowering groundwater levels (particularly the reduced flow of some spring flows and
the effects of reduced stream flows on habitat). It is therefore necessary to consider two
particular effects: first, the effect of abstracting groundwater on surface flows, and

second, the effect of lowering groundwater levels.

[561] As to the first effect, Mr Mclndoe estimated (using Mr Weir’s modelling) that:

“... the impact of current abstraction on 7-day mean annual low flow (MALF) is
about 0.78 m*s, (780 I/s) with about half each of the effect seen in the Waipawa
and Tukituki sub-catchments.”**

Mr Waldron’s figure is slightly higher at 803 1/s.** These figures reflect abstraction of

groundwater from the aquifer at the rate of 25million m®/year.

[562] If abstraction is lifted to 45million m®/year Mr Mcindoe calculates that the
MALFs in the rivers would be reduced by another 650 I/s (again presumably split
approximately equally between the Waipawa and the Tukituki Rivers). This would
equate with a total reduction in surface flows of 1430 1/s.>> On Mr Waldron’s figures
the total reduction would be 1314 1/s.** Mr Weir arrived at the same figure as Mr

MclIndoe.®*

[563] Adopting a conservative approach, the Board proceeds on the basis that

extraction of 45million m*/year from the Ruataniwha aquifer will reduce flows in the

29 | McIndoe, Evidence in Chief, paragraph 13.11.

21 R Waldron, Tukituki Catchment Proposal Hearing Transcript, page 328.
292 | MclIndoe, Evidence in Chief, paragraph 13.16.

2% R Waldron, Tukituki Catchment Proposal Hearing Transcript, page 331.
24 J Weir, Tukituki Catchment Proposal Hearing Transcript, page 1452.
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Waipawa and Upper Tukituki Rivers (combined) by 1430 I/s. Of that 780 I/s will be
attributable to existing takes. We also proceed on the basis that most of the wells within
groundwater allocation zones 2 and 3°* involve ‘deep’ takes of more than 50 metres,
and that under POL 11 (which we discuss shortly) those takes would not have to cease

when minimum surface flow levels are reached.

[564] While in the context of the flows in these rivers a reduction in flow of 1430 I/s
might seem relatively small, the evidence suggests that such a reduction could
nevertheless have an adverse effect on in-stream habitat (which we have used as the
yardstick for safeguarding environmental values). Equally importantly it would tend to
undermine the low flow regime because takes from deep groundwater do not have to
cease when the low flow limit is reached. It follows that unless there is some way of
mitigating the effect on surface flows it would be very difficult to justify any increase
above the limit of 28.5million m*/year proposed by HBRC.

[565] We now turn to the second effect, namely, the lowering of groundwater levels to
a “new lower, dynamic equilibrium” without any further decrease thereafter.?®
Mr Mclndoe said that, depending on the depth and location of the additional takes, there
might be localised interference effects which could be managed at the individual

consent level. But he added:**’

“These localised effects should not be confused with the ability of the
groundwater system to supply additional water.”

As we have already noted, Mr Mcindoe was confident that the groundwater system

could “easily” sustain the 45million m*/year take.?®

[566] Mr Weir reached a similar conclusion.?® He considered that there would be a
“relatively small” change in the groundwater level*® and that the greatest changes

would occur near pumping wells and the changes could vary with depth. So long as the

2% The map showing these zones can be found at paragraph [175] of this report above.

2% Expert Conferencing Joint Witness Statement to the Board of Inquiry — Water Science and Hydrology, 16
October 2013, paragraph 37.

27 | McIndoe, Evidence in Chief Ruataniwha Water Users Group, paragraph 12.10.

2% See paragraph [549] of this report.

2% J Weir, Evidence in Chief, paragraphs 7.8 and 7.10.

% 3 Weir, Tukituki Catchment Proposal Hearing Transcript, page 1454.
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localised effects were managed Mr Weir did not think existing groundwater users would
be affected.

[567] Even if there is some effect on other users it is necessary to keep in mind that in
Opiki Water Action Group Incorporated, Spall Farms Limited & Ors v The Manawatu
Wanganui Regional Council** the Environment Court held that at least up to the point
where access to the water resource is lost altogether, there is no guarantee of, or right to,

pressure in a bore.

[568] Having considered these matters, the Board accepts that, of itself, the small
reduction in groundwater levels does not present a problem. On the other hand, any
reduction in minimum flows resulting from the extraction of groundwater presents an

adverse effect that will have to be overcome.

[569] Although the Board accepts that the economic wellbeing of the rural community
requires the Ruataniwha aquifer to be fully utilised so that further development can be
achieved, the minimum flow levels already discussed represented a bottom line in terms
of the NPSFM. While the revised limit of 28.5million m*/year proposed by HBRC did
not appear to be of particular concern to the experts, it is the cumulative effect of lifting
the limit to 45million m*/year that would be incompatible with the NPSFM and
environmentally unacceptable unless the adverse effect of increasing that limit (reduced

surface flows) can be appropriately avoided, remedied or mitigated.

[570] Given these matters the Board was driven to the following conclusions:

. if at all possible it is desirable for the limit on extraction from the aquifer
to be lifted to 43.5million m*year® (plus 1.5million m®year for
“permitted” uses) because the expert evidence tells us that this is a
sustainable yield and it supports the economic wellbeing of the rural

community;

301 Opiki Water Action Group Incorporated, Spall Farms Limited & Ors v The Manawatu Wanganui Regional
Council, NZEnvC Wgtn, W64/2004, 12 August 2004 at [14].

%2 | arriving at that figure we have started from the 45million m*/year used by the experts, and reduced it by
1.5million m*/year to allow for permitted takes. This figure of 43.5million m*/year would also include any
supplementing flows.
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o but this can only be achieved if adverse effects on surface flows are
adequately avoided, remedied or mitigated;

o in other words, any reduction in the minimum flows that have been set by
PC6 will need to be mitigated to the extent and for the period that the

minimum flow regime would be compromised; and

o leaving aside the RWSS or other storage possibilities, deep groundwater
within the Ruataniwha aquifer represents the only source from which the

necessary mitigation could be achieved.

Augmenting river flows from deep groundwater

[571] The possibility of augmenting low river flows from deep groundwater occurred
to the Board early in the hearing, and it was raised by Board members with the relevant
witnesses. Typical of the responses was Mr Waldron’s comment “... if it was feasible

you potentially could do it.” 3

[572] Taking the larger effect of 1430 I/s on river flows we apprehend that it would
take 1.24million m® to replace those minimum river flows for 10 days. Twice the
volume would be required for 20 days and even this would represent only 5.49% of the
groundwater abstracted from the aquifer for irrigation over the course of a year. Put
another way, augmentation from deep groundwater to the rivers for 10 days would
equate with a reduction of about 250ha in the area of land that could be irrigated, and

for 20 days that area would need to be doubled.

[573] Having given this matter a good deal of thought the Board concluded that
augmentation of low river flows from deep groundwater (or from any storage source
that might become available) is a realistic possibility. If extraction is lifted to
43.5million m*/year the expert evidence indicates that around 12-13,000ha could be

irrigated which would represent an increase of 6-7000ha beyond the current situation.

%3 R Waldron, Tukituki Catchment Proposal Hearing Transcript, page 345.
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[574] The Board recognises that some groundwater users might be remote from access
to rivers or streams requiring augmentation. But we do not believe that this is an
insurmountable hurdle. One way that it might be overcome is by a group approach on
the part of the irrigators. Another might be by HBRC providing the necessary well/s,
presumably at the cost of those who would benefit. If the RWSS proceeds that might

also provide a source for augmentation.

[575] Obviously the issue of augmentation will require further consideration and it is
possible that a further plan change will be required. We contemplate that this
augmentation regime can be in place by 1 July 2018 when the new minimum
flow/allocation regime will come into force (except for the earlier review of existing
consents). At this stage it is only necessary for the Board to provide a framework within
which the allocation limit for Zones 2 and 3 can be lifted to 43.5million m*/year
provided the necessary augmentation regime is in place. Details can be worked out
later. The Board anticipates that allocation of this additional 15million m®/year will be

managed through the consent process.

[576] One of the matters that the Board has considered is whether the augmentation
regime should apply on a pro rata basis across all consents for the extraction of
groundwater from the Ruataniwha aquifer, or whether it should only apply to consents
for the additional 15million m3/year. When considering this matter we took into
account both the practical realities of implementing an augmentation regime and the

issue of fairness between consent holders.

[577] As to the first matter (practical realities) the Board is conscious that the figure of
28.5million m*/year represents abstractions that are currently consented and able to be
utilised. In other words, they are loosely akin to existing uses. Except to the extent that
seasonal and annual volumes will be considered when these consents are renewed (or
are earlier reviewed), the underlying philosophy behind PC6 is that those consents
should be renewed. To impose an augmentation requirement on those consent holders

would be contrary to that policy, and we do not favour it.

[578] In relation to the other matter (fairness) the Board proceeds on the basis that
allocation of a further 15million m®/year per annum to new consent holders or by way

of increased abstraction for existing consent holders falls into an entirely different
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category. They are obtaining an additional and new allocation of the Ruataniwha
resource for commercial purposes, and we do not see anything unreasonable or unfair in
requiring them to carry responsibility for mitigating the adverse effects on the
environment that arise directly and indirectly from this additional abstraction. In
pragmatic terms, they should be responsible for the whole of the augmentation

requirement.

Amendments to policies/tables that are required to allow augmentation of surface water

from groundwater or storage

[579] It will be necessary for the allocation regime currently proposed in PC6 to be

modified so that:

o allocation of up to 28.5million m*/year (tranche 1) will continue to be a
restricted discretionary activity for replacement of an existing resource

consent and discretionary activity for new consents.

. the availability of deep groundwater in Zones 2 and 3 is increased from
28.5million m*/year to 43.5million m*/year once an augmentation regime

is in place.

. between 28.5million m®year and 43.5million m®year (tranche 2)
allocation will only be possible if an augmentation regime is provided

for. Allocation will be a discretionary activity.

o beyond 43.5million m®/year allocation of water from the Ruataniwha

aquifer will be a non-complying activity.

We are satisfied that all these amendments are within scope.

[580] Most of the factors that led the Board to this structure have already been
described. However, we will briefly explain the basis on which we have arrived at the

categorisation of the consents for tranche 1 and tranche 2.

[581] As we have already mentioned, tranche 1 primarily relates to existing consents
to the extent that they are able to be utilised and they can be loosely equated with

existing uses. In the Board’s view the restricted discretionary activity status proposed
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by HBRC for replacement of existing consents in tranche 1 is appropriate. Any new

consent applications for water within tranche 1 will be a discretionary activity.

[582] Consent applications from tranche 2 water represent new and additional
abstractions which are subject to an augmentation requirement. We have decided that
discretionary activity status is the appropriate consent category for this tranche

(provided the augmentation requirement is in place).

[583] Finally, we accept that there is evidence that extracting more than 43.5million
m3/year might be safe. However, we believe that any such abstraction should be
subjected to the rigorous test that is required for a non-complying activity.

[584] To achieve the foregoing the Board has amended POL TT8, Table 5.9.5 and the

rules as shown in Appendices 5 and 6.

[585] That completes the Board’s consideration of the first two policies (POL TT7 and
POL TT8) and their associated tables. We now turn to the remaining provisions

concerning water quantity.

Seasonal and annual volumes

[586] Schedule XVIII provides the framework for determining seasonal and annual
volumes. As originally notified this schedule attracted widespread opposition and it was
withdrawn by HBRC to enable a replacement schedule to be formulated. We
understand that all the planners who had an interest in the schedule were involved in the
reformulation. During the hearing the Board was kept informed and at one stage
indicated its thinking about a draft of the replacement schedule. Mr van Voorthuysen

reported that the new schedule has been accepted by the parties directly involved.

[587] The Board notes that to a large extent the new schedule uses the existing policies
in the RRMP as a framework for arriving at seasonal and annual allocations. In this
way it can be seen as giving effect to the Regional Policy Statement as well as the
NPSFM. We are satisfied that the new approach in Schedule XVIII is appropriate and

that the new schedule is within scope. The Board accepts it.
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Implementing the minimum flow regime and allocation limits

[588] This is an important component of both minimum flows and allocation limits.

For this reason it is helpful to reproduce the entire Policy:

“POL TT9 - IMPLEMENTING MINIMUM FLOW REGIME AND ALLOCATION

LIMITS

1. To implement the minimum flow regime and allocation limits in the
Tukituki River catchment by:

(a)

(aa)

(ab)

(b)

(ba)

(©)

(d)

Allowing the renewal of existing surface water and groundwater
take consents provided:

0] There is no increase in the rate or the maximum 7-day
volume of take, except as provided for in (a)(ii) and(b)
below;

(i) A seasonal volume or annual volume is imposed in
accordance with Schedule XVIII.

Reviewing all consents that are not otherwise expiring to
impose seasonal and annual volumes in accordance with POL
TT9(1)(a) as necessary to ensure integrated management of
surface water and groundwater resources. Ruataniwha Basin
groundwater take consents will be reviewed in 2015.

Prior to the replacement and review of existing Ruataniwha
Basin consents in 2015 or the confirmation of seasonal volumes
calculated in accordance with Schedule XVIII (whichever
occurs first), in order to avoid potential over-allocation the
Hawke’s Bay Regional Council will not grant consents for new
water (being any increase in existing authorised takes or any
applications for new takes).

After the replacement and review of existing Ruataniwha Basin
consents in 2015, allowing for the further allocation of water,
including water that is freed up through the surrender or non-
replacement of existing takes by the consent holder, provided
the new allocation does not result in any exceedence of the
allocation limits in Table 5.9.4 or Table 5.9.5 and, except as
provided for in (ba) below, subject to seasonal volumes being
imposed in accordance with (a)(ii) above.

Not imposing annual volume restrictions on takes for frost
protection.

Assessing groundwater take applications against OBJ 44, POL
77 and POL TT11 in areas where no groundwater allocation
limit is set in Table 5.9.5.

Not including any taking of water allowed under s 14(3)(b) of
the RMA or Rules 53 and 54, or Rule TT3 when summing
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(€)

()

volumes of take for comparison against the surface water
allocation limits in Table 5.9.4 and the groundwater allocation
limits in Table 5.9.5.

Reviewing the need, in 2020 and 2025, to increase the Table
5.9.4 and 5.9.5 allocation limits to include a provision for
existing and future s 14(3)(b) takes for animal drinking water in
the event of a Community Irrigation Scheme progressing.

Other than for takes which involve the storage of water behind
an in-stream dam and downstream takes reliant on the release of
that stored water, when a river is at or below its Table 5.9.3
minimum flow, takes from that river and groundwater takes to
which minimum flow restrictions apply in accordance with POL
TT11 shall be managed as follows:

(i) The taking of water allowed by section 14(3)(b) of the
RMA may continue without further restriction;

(i) Takes permitted under Rules 53 and 54 may be required
to reduce their daily rate of take if Hawke’s Bay
Regional Council issues a Water Shortage Direction to
that effect;

(iii)  Consented takes for public water supplies, animal
drinking water, animal welfare and sanitation (including
dairy shed wash down and milk cooling), marae,
schools and other educational facilities shall be required
to reduce their daily rate of take to a reasonable and
justifiable amount as specified in their consent
conditions;

(iv)  Takes for frost protection and takes for filling
agrichemical spray tanks shall continue to be allowed
without further restriction;

(iva) The taking of water authorised for the sole purpose of
avoiding the death of horticultural or viticultural root
stock or crops shall be allowed to occur to any extent
allowed by conditions of consent as follows:

1. Water allocated for this purpose shall not
exceed a cumulative instantaneous limit across
all Surface Water Allocation Zones of 200 L/s;

2. The water shall only be available five days (120
hours) after minimum flow cessation take
restrictions are imposed and where no
practicable alternative sources of water are
available or accessible;

3. Access to the water shall be provided as a first
priority to the protection of the root stock of
permanent horticulture such as orchards and
viticulture; and
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4. Access to the water shall be provided as a
second priority to the protection of crops
(excluding pasture species, animal fodder crops
and maize).

(v) All other consented takes shall cease, or be managed in
accordance with POL TT11.”

OBJ 44 and POL 77 of the RRMP which are referred to in clause (1)(c) relate to the

maintenance of a sustainable groundwater resource.**

[589] Like many other policies, this policy underwent significant amendment during
the course of the hearing. The amended version satisfied most of the concerns

presented to the Board. Only three matters need to be mentioned.

[590] First, because the Board has now made provision for the extraction from the
Ruataniwha aquifer to be increased (subject to augmentation), the words in POL
TT9(1)(ab) “in order to avoid potential over-allocation the Hawke’s Bay Regional
Council will not grant consents for any new water (being any increase in existing
authorised takes or any applications for new takes)” are no longer applicable and will be

deleted accordingly.

[591] Secondly, POL TT9 (I)(f)(iva) was introduced by HBRC during the inquiry
process to satisfy concerns raised by many horticulturalists and orchardists. While they
were pleased with the move to protect rootstock, some felt that it did not go far enough.
Having considered those views the Board has decided that the clause as it now stands
provides the necessary safety valve. We are also satisfied that it gives effect to the

integrated management objectives and policies in the NPSFM.

[592] Thirdly, some parties referred to this implementation regime as ‘grandfathering’
the existing permits and perpetuating the existing over-allocation of the Tukituki water
resource. The Board does not accept that proposition. This implementation policy holds
the current allocations, implements a review which will also consider seasonal and

annual volumes, provides steps to achieve the specified minimum flows, and permits

%04 Takes of groundwater are to be managed so that abstraction does not exceed the rate of recharge, supplies of good
quality groundwater are available, existing groundwater takes are not disadvantaged by new takes and there is no
adverse effects on rivers, lakes, springs or wetlands.
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the continuation of essential water uses. In the Board’s view it is an effective and

efficient policy sequence which gives effect to the NPSFM.

High flow allocation regime

[593] As explained in the s 32 Evaluation Report® there are various ways of
allocating flows above the median flow, some more complicated than others. The
method chosen in POL TT10 and Table 5.9.6 is simple, it provides for on-farm storage,
and it retains the natural flushing provided by freshes in the rivers. While Irrigation
New Zealand Incorporated (Irrigation NZ), Horticulture NZ and the RWUG sought a
more complicated formula, they did not substantiate that position to the Board’s

satisfaction.

[594] All the planners agreed with this policy at conferencing and we are not aware of
any continuing disagreement between the water science and hydrology experts on this
matter. The Board considers that the proposed provision in POL TT10 and Table 5.9.6
allow for the efficient and cost effective taking of surface water for on-farm storage at

higher river flows while retaining the important natural flushing flow component.

Managing groundwater takes that are hydraulically connected to surface water

[595] The Board has already touched on this matter when discussing the volume of
water that can be sustainably abstracted from the Ruataniwha aquifer. However, some

further explanation is required.

[596] Over some reaches of the rivers in the Tukituki catchment water flows from the
river or stream to the groundwater, thus depleting the river or stream. This occurs
where the streambed is permeable and the surface water level is higher than the
immediate groundwater level. In other reaches water flows from the groundwater into
the stream, thus enhancing the surface flow. This occurs where the groundwater level
exceeds the surface water level. Abstractions of groundwater reduce the groundwater

%5 H Codlin and R van Voorthuysen, Section 32 Evaluation Summary Report for proposed Plan Change 6 Tukituki
River Catchment, adopted by council on 24 April 2013, Folder 1 of Plan Change application documents, Tab 3,
page 65.
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level and so may reduce surface water flows. We have already recorded the estimated

effect of lower groundwater levels on stream flows.*®

[597] Where the point of groundwater abstraction is close to a river or stream it may
be hydraulically connected (that is, in a short time there is a reasonably direct effect on
the river flow). In order to manage surface flows, some control over those groundwater
abstractions is needed. The relevant policy is provided by POL TT11 and Table 5.9.7.
Wells deeper than 50m are excluded from this policy because they are considered to be
deep or remote enough not to significantly affect stream flows within the time frame of

a season or a year.

[598] Two matters remain in contention.

[599] The first concerns the operation of the policy in the lower Tukituki area.
Timothy Baker, a senior hydrogeologist with SKM, gave evidence and participated in
the expert conferencing for Horticulture NZ. He considered a cut-off depth of 40m was

more appropriate in the lower Tukituki catchment. His recommendation was:*"’

“... to adopt a 40 metre cut off in the Lower Tukituki and to keep the currently
proposed 50 metre cut off in the Upper Tukituki. I believe this would also be
sufficiently conservative to ensure potential surface water depletion effects are
captured in policy TT11.”

For HBRC Mr Robinson responded that the depth figure was just a means to describe
when an assessment of the hydraulic connectivity ought to be required, not a statement

about the actual connectivity.

[600] By way of further amplification of the point he was making Mr Baker explained:

“Mr Thorley has provided the cross-sections and we agreed that a cut off, it
needed to be at a depth where we knew we were in the confined system and not
connected. | believe that that depth is at 40 metres. Geologically | think those
maps show that. Putting it to 50 is being more conservative but | don’t see any
reason why it shouldn’t be 40. 40 was the original value that we were using and
it moved to 50 and | believe 50 was adopted because we wanted — well, other
experts wanted a single value for the entire catchment. | believe in the lower

306 See paragraphs [561] to [563] of this report above.
307 T Baker, Tukituki Catchment Proposal Hearing Transcript, page 1883.
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Tukituki 40 is more appropriate. 50 is appropriate for the upper Tukituki or the
Ruataniwha.*®

...I’m choosing 40 on a geological basis regardless of the number of wells that
are in or out of it. There could be no wells there, there could be no wells below
30, 1 would still choose 40 based on the geology. That’s shown in those
concepts.”%

[601] The Board finds Mr Baker’s view compelling. A 40m cut-off would avoid the
time and expense (which on the geological information would probably be unnecessary)
of undertaking a connectivity assessment of wells in the lower Tukituki that are between
40m and 50m deep. There needs to be good reason to impose regulation. Accordingly,
POL TT11(1)(a), will be amended by adding the words: “Wells in the lower Tukituki
catchment (downstream of Red Bridge) screened between 40m and 50m are also exempt

from this policy”.**

[602] The other matter concerns the methodology for assessing a well’s connectivity to
the surface water where reliable data is not available. POL TT11(1)(b) provides for an
“appropriate scientific method” to be used and includes reference to the Canterbury
Regional Council’s guideline and to the ‘Hunt” method as examples. Mr Baker does not
consider that those examples are appropriate. However, we note they are not
compulsory. No change is required.

Categorisation of consents and duration

[603] These matters are provided for in POL TT14.

“POL TT14 CONSENT CATEGORISATION AND DURATIONS

1. To manage the taking and use of surface water and groundwater in the
Tukituki River catchment, so as to give effect to POL TT7 to POL
TT13A, as follows:

@) The taking of water allowed by section 14(3)(b) of the RMA
shall continue to be allowed without further restriction under
this Plan;

(b) From 4 May 2013 no new taking of surface water shall be
allowed under Permitted Activity Rule 54;

%8 T Baker, Tukituki Catchment Proposal Hearing Transcript, pages1887 and 1888.
% T Baker, Tukituki Catchment Proposal Hearing Transcript, page 1888.
%10 As a result of comments received on the draft report the wording of that policy has been refined.
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(©)

(d)

(€)

(f)

(fa)

(fb)

(fo)

(9)

(h)

From 4 May 2013 the renewal of existing surface take consents,
and the renewal of existing groundwater take consents within
Groundwater Allocation Zones 1 to 3, shall be a Restricted
Discretionary Activity provided that the Table 5.9.4 or 5.9.5
Allocation Limits are not exceeded and the minimum flow
regime is complied with. Renewed production land irrigation
consents shall have durations not exceeding 20 years;

From 4 May 2013 the taking of water associated with a
Community Irrigation Scheme involving an in-stream dam or
any other in-stream dam shall be a Discretionary Activity under
Rule 55 and if granted the consent duration should reflect the
capital investment required and may be up to 35 years;

New takes within the Table 5.9.4, 5.9.5 or 5.9.6 Allocation
Limits and complying with the minimum flow regime shall be a
Discretionary Activity;

Outside Groundwater Allocation Zones 1 to 3 the renewal of
existing groundwater take consents and the taking of new
groundwater shall be a Discretionary Activity;

Except as provided for in (a) to (f) above and (fb) below, takes
(including those that do not comply with the minimum flow
regime), shall be Non-complying Activities.

From the date that Change 6 is made operative, take
applications that would cause the Table 5.9.4, 5.9.5 or 5.9.6
allocation limits to be exceeded shall be a Prohibited Activity;

For takes granted under (e) to (fa) above the consent duration
shall be no more than 20 years;

Consent conditions shall be imposed that limit the instantaneous
rate of take, the 28 day and seasonal volume of take for
irrigation takes, and, except as provided for in POL TT9(1)(ba),
the annual volume of take for non-irrigation takes;

Single resource consents may be granted to cover multiple uses
of water.”

[604] Initially consent applications that did not comply with the allocation limits were

non-complying.

However EDS sought a prohibited activity classification for such

applications®* on the basis that this was the only effective way of ensuring compliance

with Policy B5 of the NPSFM which requires regional councils to ensure that over-
allocation is avoided. HBRC accepted that proposition and POL TT14 (1)(fb) was

added.

%1 Environmental Defence Society, Legal submissions, page 36.
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[605] When presenting closing submissions, counsel for Bel Group Limited
questioned the use of the prohibited activity status in PC6. He went to the other end of

the spectrum by suggesting that the appropriate classification was discretionary.

[606] In the Board’s view an application to take water that does not comply with the
PC6 allocation limits or minimum flows should not be either prohibited or discretionary.
We consider that the test for a non-complying activity (of a minor effect or not contrary

to the objectives and policies of the plan) better suits the activity.

[607] As POL TT14 currently stands the distinction between sub-paragraphs (1)(fa)
and (1)(fb) is interesting. While failing to comply with the minimum flow regime in
paragraph (1)(fa) is a non-complying activity, exceeding allocation limits in (1)(fb) is a
prohibited activity. The Board considers that non-compliance with the minimum flow

regime is just as significant as exceeding allocation limits.

[608] It seems that the main reason EDS sought to have applications that did not
comply with the allocation limits in PC6 categorised as a prohibited activity was to
ensure compliance with the NPSFM. Mr van Voorthuysen agreed with this view,*? as
did Mr St Clair and the other planners.

[609] The Board does not agree that sub-paragraph (1)(fa) should have been inserted

for three main reasons.

[610] First, any application for consent to take water that does not meet the allocation
or minimum flow requirements of PC6 will have to be evaluated against the NPSFM as
well as the RMA and other relevant high level documents. Making it a prohibited
activity prevents any such application being made or evaluated. There may be
situations where minor, temporary, urgent or unique considerations justify consideration

of an application for a non-complying activity.

[611] Secondly, it is highly significant that no activities involving water quality are
categorised as prohibited activities, even though water quality (especially nuisance

periphyton) is a major issue in the catchment. We do not believe that the NPSFM

312 R van Voorthuysen, Evidence in Chief, paragraph 28.17.
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compels the conclusion that over allocation of water quantity must be a prohibited
activity whereas over allocation of water quality can be a non complying activity. In

both cases the NPSFM states that over allocation is to be avoided.*®

[612] Thirdly, as earlier recorded,®* extraction at the rate of 43.5million m®/year
represents only 20% of the recharge which is well within the 35% of the proposed
guideline in the National Environmental Standards on Ecological Flows and Water
Levels. There was also evidence that the aquifer could sustain abstraction above 43.5
million m*/year and for that reason we earlier concluded that abstraction of more than
43.5million m%year “might be safe”.®® Under those circumstances it would be

inappropriate to prohibit allocation above 43.5million m*/year.

[613] In their comments on the draft report some submitters contended that the
Board’s conclusion is incorrect in light of the King Salmon decision. However, we

believe that the following passage in the Supreme Court decision is significant:*

“It is improbable that it would be necessary to prohibit an activity that has a minor
or transitory adverse effect in order to preserve the natural character of the coastal
environment, even where that natural character is outstanding...”

In other words the approach advocated by those asking us to revisit our conclusion does

not seem to be inherent in the Supreme Court decision.

[614] To give effect to the conclusions we have reached POL TT14 (1)(fa) will be

amended in the following way:

“(fa) Except as provided for in () to (f) above and-{(fb)-below.- takes
(including those that do not comply with the minimum flow regime),

shall be Non-complying Activities.”

POL TT14(1)(fb) and Rule TT6 will be deleted.

313 See Policy AL(b) relating to water quality which requires regional plans to ensure that the plans established
methods to avoid over allocation and Objective B2 which relates to water quantity and requires any further over
allocation to be avoided.

%14 at paragraph [555] of this report.

%15 at paragraph [583] of this report.

%18 at [145].
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Water measuring and reporting requirements

[615] Although some irrigators commented on the cost of these requirements, we were
not given any substantive alternatives that would meet the HBRC’s need to monitor and
manage the water resource. However, as a result of comments on our draft report we
have accepted that a five year meter verification time frame for all meters would be

more appropriate. POL TT15 (1)(f) has been amended accordingly.

Community irrigation schemes

[616] A community irrigation scheme is defined in the glossary of PC6 as a ‘water
supply system that is capable of providing irrigation water to multiple production land
properties and other ancillary uses’. Some submitters questioned why these schemes

are not subject to the same rules as everyone else.

[617] Many policies within PC6 include specific provision for community irrigation
schemes. These include TT6 (which relates to water quality), TT7, TT8, TT9, TT10,
TT13, and TT14 (all of which relate to water quantity). Underlying these provisions is
the philosophy that if consent is granted for such a scheme the effects will be controlled
internally by way of conditions. Nevertheless, schemes are subject to the relevant

minimum flows and allocation limits in PC6.

[618] The Board does not see any justification for interfering with those policies.

Summary of conclusions on water quantity

[619] One of the purposes of PC6 is to maintain increased minimum flows in the rivers
and streams for the purpose of safeguarding habitat which is used as the yardstick for
protecting the wider environmental values in those water bodies. The minimum flows
proposed by HBRC give effect to NPSFM and are compatible with sustainable
management under the RMA.

[620] Controls over the allocation of surface and groundwater go hand in hand with
the minimum flow regime. While the NPSFM requires over-allocation to be avoided, it
also requires the efficient allocation and efficient use of the water to be improved and

maximised (Objective B3). We believe that as modified (both during the course of the
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inquiry process and as a result of the Board’s decisions) the allocation regime under
PC6 will give effect to the NPSFM.

[621] Three particular changes should be mentioned: First, provision for rootstock
protection should mitigate the more extreme effects of the new water allocation regime.
Secondly, allocation of the tranche 2 groundwater resource on the basis that minimum
flows will be preserved by the augmentation regime will enable greater access to that
resource without adversely affecting in-stream values. Thirdly, the modification of the
depth at which wells in the lower Tukituki will be exempt from the minimum flow

regime should also enable more efficient utilisation of that water resource.

[622] Finally, we note that while the availability of surface water has been limited by
PC6, the potential availability of groundwater has been increased. This should
encourage a switch from surface water takes to groundwater takes, which we believe is
a sound policy. However, we do not see any necessity for any specific amendment to

the policies or rules to reflect this factor.

Issue five — cultural matters

[623] Like consultation, cultural issues attracted considerable attention. The focus was
on the likely impact of PC6 on the cultural values of tangata whenua and, more

specifically, upon the mauri (life force) of the waters in the Tukituki catchment.

The primary parties

[624] In the context of PC6 there were three distinct Maori parties:
. NKII — in opposition to the proposed plan change;

. The Heretaunga Parties (which we have been collectively referring to as

Heretaunga): Te Taiwhenua o Heretaunga (TToH),*" Ngati Hawea ki

318

Matahiwi Marae,® Waimarama Marae,*® Operation Patiki (Kohupatiki

%17 Submission 67 on Tukituki Catchment Proposal.
%18 Submission 379 on Tukituki Catchment Proposal.
%19 Submission 196 on Tukituki Catchment Proposal.
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marae),*® Waipatu Marae (Ngati Hawea, Ngati Hori),** Ruahapia
Marae,**? and Ngai Te Upokoiri ki Omahu Marae**® — opposed to the

proposed plan change; and

. Tamatea — in support of the proposed plan change.

To a greater or lesser extent the stance of these parties was supported or opposed by

several other individuals and groups.

[625] NKII and Heretaunga oppose PC6 on a number of grounds, including:®*

inadequacy of consultation;

. insufficient evidence to support the proposition that the Tukituki
catchment proposal (in particular the proposed nutrient management
regime) will safeguard the life-supporting capacity, ecosystem processes

and indigenous species;

. insufficient evidence to support the proposition that water quality, water
quantity and the ecological wellbeing of the waterways within the

Tukituki catchment will be protected and enhanced,;

o the proposed nutrient management regime is untested, highly

contentious, and based on the TRIM Model; and

o PC6 does not contain any specific conditions for monitoring cultural
values, including mauri, or make any provision for mana whenua to

exercise their kaitiaki obligations.

Of these matters we have already discussed consultation, water quality, and water

quantity.

320 sybmission 252 on Tukituki Catchment Proposal.
%21 submission 395 on Tukituki Catchment Proposal.
%22 submission 342 on Tukituki Catchment Proposal.
%28 Submission 357 on Tukituki Catchment Proposal.
324 NKII and the Heretaunga Parties, Opening submission, pages 10-11.
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[626] The underlying values and concerns of the people of the lower Tukituki were
reflected in the submissions of their counsel, representations presented at Matahiwi
marae, and in the cultural values reports that are before the Board. Jamie Ferguson,
counsel for NKII and Heretaunga, explained:

“...the matters of concern to Ngati Kahungunu through the Iwi Authority and
the Heretaunga parties are not restricted to the cultural paradigm but extend
across the four well-beings environmental, social, cultural and economic,
which...were also capable of being embraced within the concept of mauri.”**

Other issues mentioned by counsel included water quantity (levels and flows), water
quality (nutrient management and nutrient loading), native fisheries, the state of the

coastal estuarine environment, and the “fundamental” issue of mauri.

[627] When closing for HBRC Mr Robinson suggested that the primary difference
between HBRC and the Maori parties opposing the change came down to different

approaches to nutrient management and different starting points.

Policy TT16

[628] This Policy evolved during the inquiry process as a result of concerns expressed
by iwi witnesses, particularly with reference to the recognition of mana whenua rights

and the restoration of the mauri of the river. It provides:

“POL TT16 IMPLEMENTATION PLAN

1. To give effect to the Regional Resource Management Plan provisions
that apply within the Tukituki Catchment Hawke's Bay Regional
Council will:

@) by 31 December 2014, develop an overall Implementation Plan
in collaboration with Iwi and Hapu and other affected or
interested stakeholders;

(b) report on the achievement of the Implementation Plan outcomes
on a 5 yearly basis through the Plan Effectiveness Report; and

(c) support the establishment of a multi-stakeholder group for the
Tukituki Catchment for the purpose of developing the
Implementation Plan and facilitating input into the development
and delivery of specific implementation or monitoring projects
and programmes.

%25 3 Ferguson, Tukituki Catchment Proposal Hearing Transcript, page 3327.
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The Implementation Plan will include (but not be limited to):

@) a Regional Resource Management Plan effectiveness
monitoring programme for the Tukituki Catchment;

(b) commissioning the monitoring and assessment of water quality,
water quantity and freshwater, estuarine and coastal aquatic
habitat environment matters and any other matters that reflect
cultural interests and values, including kaitiakitanga and Mauri;

(c) the Tukituki Catchment Implementation Plan (draft April 2013);
() the matters addressed in POL TT4(2) and POL TT5(2); and

(e) monitoring the adoption of industry good practices designed to
achieve the industry good practice leaching rates required under
POL TT4(1)(c)(ii).

To enable assessment and monitoring of the cultural values and Mauri
of the Tukituki Catchment the Hawke's Bay Regional Council will:

@ resource, subject to POL TT16(5), and assist Iwi and Tukituki
hapu in the development of a mauri monitoring framework,
including the use of wananga with relevant technical experts on
at least the following:

i. Marine and coastal ecology;
ii. River ecology and fish passage;
iii. Water quality ( e.g. nitrate/nitrogen) and quantity; and

iv. Monitoring methodologies (e.g. mauri model, CHI,
State of the Takiwa);

(b) collaborate with Iwi and Tukituki hapu to develop and
implement a monitoring programme that gives effect to the
Mauri monitoring framework;

(©) Work with the iwi and Tukituki hapu to jointly report annually
on the outcomes of the monitoring and any recommended
actions to Hawke’s Bay Regional Council; and

(d) Incorporate the outcomes on monitoring in the Plan
Effectiveness Report.

For the purposes of POL TT16, Hawke’s Bay Regional Council
collaboration with Iwi and Hapu will be based on tikanga Maori and an
Engagement Plan to be developed in consultation with Te Taiwhenua o
Tamatea, Te Taiwhenua o Heretaunga, Te Taiwhenua o Te Whanganui
A Orotu and Ngati Kahungunu Iwi Incorporated. The Engagement Plan
shall be finalised by 30 June 2014 and shall include a collective
iwi/hapu management group

Hawke’s Bay Regional Council will use its Annual Plan special
consultative process to identify and commit the funding necessary to
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give effect to POL TT16(1) to (4) including the implementation of the
Implementation Plan.”

By the time the hearing finished there appeared to be relatively widespread support for

this policy from the Maori submitters.

[629] Given the way the policy evolved, the Board has considered whether it is within
scope. We note that in part it reflects components of the Implementation Report drafted
by Nathan Heath for HBRC.**® We also note that submissions relevant to this topic
covered a very wide range of matters including cultural values, mauri, management by

tangata whenua, monitoring, and estuary/coastal matters.

[630] The Board is satisfied that the policy is within the scope. It now forms an

important component of the PC6 cultural dimension.

The Board’s findings

[631] The Board recognises the presence and tangata whenua status of the iwi through
NKII. It also recognises the presence and tangata whenua status of the taiwhenua,
marae and hapt of Heretaunga and Tamatea (and their ancestors) who dwell along the
shores of the Tukituki River, its tributaries and streams.

[632] Having already addressed consultation, water quality, and water quantity
issues, it remains for the Board to consider the impact of PC6 upon other aspects that
are relevant to cultural values, including kaitiakitanga, mauri and mahinga kai. We will

also consider the social and economic impact of PC6 upon Maori.
Kaitiakitanga

“Ma wai ra?’ This question asks who are we doing this for, and as such portrays
the past and future as equally important. The term ‘wai’ in te reo Maori is
ancient and anchors people spiritually and physically in the realms of Ranginui
and Papatuanuku, both in the past and in the future. The role of kaitiaki springs
directly from the tlpuna with the understanding and duty to leave both realms
with their mauri intact for future generations.”*

326 N Heath, Tukituki Catchment Implementation Plan, February 2013, Folder 1 of Plan Change application
documents, Tab 4.

327 Te Manaaki Taiao, Te Taiwhenua o Heretaunga, Cultural Values and Uses of the Tukituki Catchment, May 2012,
page 19 (supplementary appendix to M Apatu’s Evidence in Chief).
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[633] Part 2 of the RMA provides for cultural considerations. Section 7(a) and (aa)
require all persons exercising functions and powers under the RMA to have particular
regard to kaitiakitanga and the ethic of stewardship. In the Tukituki River Catchment

Values and Uses Report, June 2012, kaitiakitanga is described as:**

“The act of guardianship although the translation does not fully express the
depths and nuances of meaning inherent in the term. Mana whenua have an
important responsibility as the kaitiaki of their ancestral lands, waters and other
taonga to ensure the mauri of all living things is healthy and sustainable for
future use.”

Guardianship is exercised by the tangata whenua in accordance with their tikanga Maori
and the ethic of stewardship. The concept of kaitiakitanga requires tangata whenua to
be given an opportunity to exercise guardianship. Refer to Minhinnick v Minister of

Corrections.®®

[634] It was recognised by the High Court in Friends and Community of Ngawha Inc v
Minister of Corrections®* (and upheld by the Court of Appeal®") that there can be
primary kaitiaki and additional kaitiaki. In the High Court Wild J observed that if the
Court is to give effect to s 7(a) then it must first determine the identity of the kaitiaki. It

is only the kaitiaki who can tell the Court what they consider kaitiakitanga requires.>*

[635] For its part Tamatea contends that it has primary kaitiaki with respect to the

headwaters of the Makaroro, Waipawa and Tukituki Rivers. Mr Gordon explained:**

“The concept of primary kaitiaki may seem quite abstract but the concept
manifests itself in everything Tamatea does. It is a reality. Tamatea is involved
in resource consent processes that include abstraction of water and discharges to
water and for works in riverbeds and the extraction of gravels.”

On the other hand, Heretaunga asserts primary kaitiakitanga in relation to the lower
reaches of the Tukituki River (while also emphasising that it is necessary to take a

holistic approach to the river).

328 Te Taiwhenua o Tamatea in partnership with Te Taiwhenua o Heretaunga, Tukituki River Catchment Values and

Uses, June 2012, Folder 2 of Plan Change application documents, Tab 5, page 22 — See also the definition in s 2 of
the Resource Management Act.

%29 Minhinnick v Minister of Corrections, NZEnvC Akld, A043/2004, 6 April 2004, at [132].

%% Friends and Community of Ngawha Inc v Minister of Corrections,[2002] NZRMA 401.

zzi Friends and Community of Ngawha Inc v Minister of Corrections,[2003] NZRMA 272 (CA).
at [70].

%33 | Gordon, Te Taiwhenua o Tamatea, Opening legal submission, paragraph 46.
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[636] Generally the Courts are reluctant to enter the fray of determining status or
mandate (Te Pairi v Gisborne District Council®*) and the Board does not find it
necessary to do so in this case. Tamatea and Heretaunga were jointly involved in the
preparation of the Tukituki River Catchment Values and Uses Report of June 2012 with
the aim of clarifying and defining key Maori environmental cultural values and their

application within the Tukituki River Catchment”.** It found:

“The mauri life force of the Tukituki River catchment is interwoven and integral
to the spiritual and physical health of the people — any impacts or harm
impacting on the mauri negatively affects the health of the people.”

The report adopted a holistic approach to the catchment and it would be wrong for the
Board to adopt a different approach. We believe the views of both Heretaunga and
Tamatea are entitled to respect.

[637] PC6 must, of course, give effect to the NPSFM which includes a part on tangata

whenua roles and interests:

“Objective D1

To provide for the involvement of iwi and hapu, and to ensure that tangata
whenua values and interests are identified and reflected in the management of
fresh water including associated ecosystems, and decision-making regarding
freshwater planning, including on how all other objectives of this national
policy statement are given effect to.

Policy D1
Local authorities shall take reasonable steps to:

a) involve iwi and hapu in the management of fresh water and freshwater
ecosystems in the region

b) work with iwi and hapu to identify tangata whenua values and interests
in fresh water and freshwater ecosystems in the region and

C) reflect tangata whenua values and interests in the management of, and
decision-making regarding fresh water and freshwater ecosystems in the
region.”

33 Te Pairi v Gisborne District Council, NZEnvC Wellington, W093/04, 22 December 2004, at [41].
3% Te Taiwhenua o Tamatea in partnership with Te Taiwhenua o Heretaunga, Tukituki River Catchment Values and
Uses, June 2012, page 79.
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Dr Te Kipa Morgan, an expert witness for NKII and Heretaunga, noted that contrary to
this objective and policy there was virtually no reference in PC6 (as notified) to cultural

matters. 3

[638] In addition Dr Morgan made reference to Policy 2(f) of the New Zealand Coastal
Policy Statement 2010 which requires local authorities to provide opportunities for
tangata whenua to exercise kaitiakitanga over waters in the coastal environment through
such things as monitoring and management.®*” He claimed that HBRC had not sought
to engage with the marae or hapt in the lower Tukituki (including the coastal
environment) about the effects of PC6 on cultural values.

[639] Mr van Voorthuysen acknowledged that there were very few specific references
to cultural matters in PC6 as notified. Clearly PC6 was deficient in this respect.
However, the Board believes that this deficiency has been overcome by POL TT16
which provides a framework for ongoing participation and active kaitiaki. In this way
Maori participants will be able to provide for their kaitiakitanga within the catchment
with the support of PC6.

Mahinga Kai

[640] The Tukituki River Catchment Values and Uses Report, June 2012, states:*®

“Many of the ecosystems are irreplaceable and their sustainability is vital to the
over-all health state of mahinga kai resources within the Tukituki River
catchment. Historically, the Tukituki catchment had an abundance of mahinga
kai resources...”

Later®* the report provides a table which explains the relationship between in-stream
values and flows/water quality in various parts of the catchment, including the values of

mahinga kai species. Restoration of habitat was seen as an important priority.®°

33 T Morgan, Tukituki Catchment Proposal Hearing Transcript, page 3045.

337 T Morgan, Tukituki Catchment Proposal Hearing Transcript, page 3046.

338 Te Taiwhenua o Tamatea in partnership with Te Taiwhenua o Heretaunga, Tukituki River Catchment Values and
Uses, June 2012, Folder 2 of Plan Change application documents, Tab 5, page 25.

%% Te Taiwhenua o Tamatea in partnership with Te Taiwhenua o Heretaunga, Tukituki River Catchment Values and
Uses, June 2012, Folder 2 of Plan Change application documents, Tab 5, page 30, Table 3.0 — Relationship values
with flows and water quality.
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[641] A few months earlier the Tukituki Choices consultation discussion document had
considered river values from a Maori perspective. With reference to mahinga kai the

report noted:**

“Mahinga Kai is supported by minimum flows which provide habitat for
different species. All scenarios provide for 90% habitat for longfin eel.”

Mahinga kai was addressed with reference to four possible future scenarios (two with a
storage scheme and two without) and in each case the outcome for mahinga kai quality

and availability was rated “very good’.

[642] The Board has already confirmed minimum flows at a level that will provide
90% habitat protection (except for below Red Bridge). Compared with the current
situation this represents a significant increase in habitat protection which should

significantly improve mahinga kai within the catchment.

Mauri

[643] Both a river and the 'mauri’ or 'life-force' provided by that river can constitute
taonga in their own rights. Maori attitudes towards water bodies are part of our nation’s
jurisprudence, with the Privy Council having stated in New Zealand Maori Council v

Attorney-General:**

“Rivers and other water bodies could be living beings or ancestors. In
whakapapa, Maori had kin relationships with these water bodies. Each had its
own mauri (life force), its taniwha (spirit guardians), and a central place in tribal
identity. And access was jealously guarded and controlled. Travelling by waka,
fishing, or other forms of use were only by permission of the tribe which held
mana over those waters. The importance of these water bodies to Maori cannot
be overstated. These things have long been known.”

By the same token it has been held that while the relationship between Maori and water

should be given particular weight, it does not amount to a veto.**

340 Te Taiwhenua o Tamatea in partnership with Te Taiwhenua o Heretaunga, Tukituki River Catchment Values and
Uses, June 2012, Folder 2 of Plan Change application documents, Tab 5, page 75.

31 Tukituki Choices —a discussion of choices and opportunity for land and water management, September 2012, page
27 (Table headed ‘A Look at River Values from a Maori Perspective’).

%2 New Zealand Maori Council v Attorney-General,[1993] 1 NZLR 513 (PC).

383 Ngati Rangi Trust v Genesis Power Ltd, [2009] NZRMA 312, page 317.
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[644] In the Tukituki River Catchment Values and Uses Report, June 2012, an
improvement to the mauri of all waterways was seen as a critical outcome. The report

explains:®*

“Mauri is the life essence of nature itself on this planet” Hodges (1992). When
mauri is extinguished within a species the result is extinction because the natural
restorative and regenerative powers are lost. Of absolute importance to Ngati
Kahungunu Iwi is the preservation and protection of mauri. Ensuring the
preservation and protection of mauri is to provide for conservation of bio-
diversity. The outcome will ensure the restoration and regeneration of
ecosystems.”

Specific factors for assessing mauri include water quality (colour, temperature and
depth), flora and fauna (abundance of plant and animal life including specific native

species), and evidence of pollution and sewage.**

[645] Finally, while discussing the concept of mauri, we repeat an observation made
by Ms Codlin on behalf of HBRC:*¢

“Mauri is an important concept for tangata whenua but in order to provide
meaningful guidance to decision-makers, this sub-objective relates to aspects of
water quality and quantity that contribute to mauri. Elements of water flow and
quality that relate to mauri were identified in the Tukituki River Catchment
Values and Uses Report® prepared jointly by Te Taiwhenua o Tamatea and Te
Taiwhenua o Heretaunga as including natural character, flow variability, natural
energy, rainfall, aquifer recharge, flushing flows, flows for fish habitat,
changing flow paths, flooding or exposing waahi tapu.”

Ms Codlin also noted that OBJ TT1(e) required the waters in the catchment to be

managed in a way that will contribute to healthy mauri.

[646] Now we turn to the relief sought by NKII and Heretaunga. In one respect this
reflects a recommendation in the Cultural Values and Uses of the Tukituki Catchment
Report, May 2012:

“A Heretaunga hapt “Waipureku to Red Bridge’ mauri-based river strategy be
initiated and implemented in partnership with Hawke’s Bay Regional Council.

344 Te Taiwhenua o Tamatea in partnership with Te Taiwhenua o Heretaunga, Tukituki River Catchment Values and

Uses, June 2012, Folder 2 of Plan Change application documents, Tab 5, page 28.

3% Te Taiwhenua o Tamatea in partnership with Te Taiwhenua o Heretaunga, Tukituki River Catchment Values and
Uses, June 2012, Folder 2 of Plan Change application documents, Tab 5, page 76, Table 6.0 — Factors for
assessing mauri.

346 H Codlin, Evidence in Chief, paragraph 11.31.
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This to be inclusive of a whole-of-takiwa gravel extraction plan, species
monitoring, mahinga kai protection, and so on.”3

The way in which such a strategy could be initiated and implemented was explained by

Dr Morgan with reference to his ‘mauri model’.

[647] Dr Morgan told the Board: 34

“The mauri model decision making framework has not been used by Hawkes
Bay Regional Council in respect of the Ruataniwha Water Storage Scheme or
PC6 and nor has the applicant evaluated their own proposal using the
framework.

Based on the preliminary analysis it is clear that while there are short time
realizable economic incentives and long term there will be some social
incentives for the proposal, the mauri of the cultural and environmental
dimensions are unlikely to be enhanced.

This emphasises the significant risk that a decision made at this time will neither
be fully informed nor will it be equitable to all parties. Until a more
comprehensive holistic analysis of the Tukituki Catchment Proposal is
conducted the actual impacts of this undertaking will not be adequately
understood.”

He concluded by saying that enhancing the mauri of the Tukituki River should be the
focus, but PC6 had failed to achieve that.

[648] When closing for HBRC Mr Robinson suggested that the Board should approach
Dr Morgan’s model in the same way as the Bay of Plenty Hearing Committee had when
considering a resource consent application for setting levels for Lake Rotorua and Lake
Rotoiti. The hearing committee focused on the performance indictors rather than the

judgements that Dr Morgan had fed into the model and the outputs from it.>*® We agree.

[649] Policy TT16 expressly provides for the assessment and monitoring of the mauri
of the Tukituki catchment and iwi/hapt will be involved in developing and
implementing the programme. HBRC will commit the necessary funding. The Board
supports these initiatives. It is also confident that the dual nutrient approach, the

minimum flow regime, and the upgrading of the wastewater systems in the catchment

347 Te Manaaki Taiao, Te Taiwhenua o Heretaunga, Cultural Values and Uses of the Tukituki Catchment, May 2012,
page 28 (supplementary appendix to M Apatu’s Evidence in Chief).

38 T Morgan, Tukituki Catchment Proposal Hearing Transcript, page 3140.

39 HBRC and HBRIC, Closing submissions, paragraphs 545-548.
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will improve water quality, which should in turn assist in enhancing the mauri of the

waters within the catchment.

Native fisheries

[650] The Tukituki River Catchment Values and Uses Report, June 2012, states:*®°

“Habitat degradation is a major concern for marae and hapi who have expressed
a strong desire to reassert their mana over freshwater fisheries, especially in the
harvesting of eels.”

There are many native fish species in the Tukituki River and some of these species are

considered to be at risk.*!

[651] Mr Apatu, Margaret McGuire and Tom Mulligan (on behalf of NKII and
Heretaunga) all gave evidence about the diminishing population of native fish in the
lower Tukituki. They also observed that the quality and size of mahinga kai and taonga,
including native fish species, are declining. Mr Apatu told us that despite these trends
there are no proposals to mitigate or monitor conditions regarding wildlife at risk,

particularly in the lower Tukituki.**?

[652] HBRC acknowledged these concerns. However, the steps that are being taken to
address them, particularly fish passage, focus on the RWSS and we will defer discussion
of that aspect until Part 3.

[653] For present purposes the Board accepts that PC6 should alleviate many of the
concerns that have been expressed. Decisions already made in relation to water quality
and quantity should improve the habitat of native fisheries in the lower catchment and
POL TT16 will enable progress to be monitored.

Social and Economic

[654] The Tukituki River is a focus for the social and economic vision and lives of the

whanau and hapt who associate with it. The Board heard many stories about past and

%0 Te Taiwhenua o Tamatea in partnership with Te Taiwhenua o Heretaunga, Tukituki River Catchment Values and
Uses, June 2012, page 48.

%1 M Apatu, Tukituki Catchment Proposal Hearing Transcript, page 3211.

%2 M Apatu, Tukituki Catchment Proposal Hearing Transcript, page 3211.
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present lives spent enjoying the river and utilising its resources.** To a large extent
these opportunities revolve around preservation and enhancement of the mauri of the

river. Any further decline is seen as untenable.

[655] The Board believes that the tighter nutrient management and higher minimum
flows under PC6 will lead to a significant improvement in the quality of the water in the
lower catchment. Over time this should enable future generations to enjoy the social

and economic opportunities that were experienced by past generations.

A concluding finding about cultural matters

[656] Three recommendations were made to HBRC in the Tukituki River Catchment
Values and Uses Report, June 2013:**

o mana whenua to have greater participation in decision-making at

governance, management and operational levels of regional planning;

. a more consistent planning approach towards improving the mauri of the

catchment; and

. HBRC to work alongside marae/hapa in identifying existing and
potential measures towards protecting wahi tapu and cultural sites of

importance to mana whenua.*®

While PC6 might not go as far as the tangata whenua would have wished, the Board is
satisfied that the provisions of PC6 as amended will go a considerable distance towards
implementing these recommendations, thereby enabling the tangata whenua of the

catchment to provide for their cultural well-being.

353 See M McGuire and T Mulligan representations on Day 25 of Hearing (15 January 2014) and M Apatu and N
Huata representations on Day 26 of Hearing (16 January 2014) as examples.

%% Te Taiwhenua o Tamatea in partnership with Te Taiwhenua o Heretaunga, Tukituki River Catchment Values and
Uses, June 2012, Folder 2 of Plan Change application documents, Tab 5, page 78.

%5 This matter is relevant to the RWSS and will be referred to in Part 3 of this report.
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Issue six — freshwater and terrestrial ecology

[657] AIll communities wish to maintain and improve the quality of freshwater in their
region. OBJ TT1(a) requires the catchment to be managed so that river flows are
enhanced and water quality is maintained and improved. One of the underlying goals is

the improved health of aquatic ecosystems, macro invertebrates, native fish, and trout.

[658] Part 2 of the RMA makes specific reference to such matters. The definition of
sustainable management under s 5(2)(b) includes the safeguarding of life supporting
capacity of ecosystems. Those exercising powers are required by s 6(c) to recognise
and provide for the protection of significant indigenous vegetation and significant
habitats of indigenous fauna. And under s 7(d) and (h) those exercising powers under
the RMA are required to have particular regard to the intrinsic values of ecosystems and

the protection of the habitat of trout and salmon.

The evidence

[659] In a 2013 report®** Ms Codlin identified the ecological values of the catchment
as healthy ecosystems — life supporting capacity, biodiversity, native fish habitats, trout
habitats, and fish passage. Given those values Ms Codlin proposed the following

freshwater objectives for the water management zones:*’

“(i) Migrating [sic] whitebait, trout fishery and contact recreation in the
lower Tukituki River (Zone 1);

(i) Maintaining existing periphyton levels and providing for spawning and
developing trout fry and fingerlings in the upper Tukituki/Waipawa
rivers and the headwater streams (Zone 4);

(iii)  The provision of adult trout and adult native fish habitat in the streams
on the Ruataniwha Plains and providing for trout and native fish
spawning (Zones 2 and 3);

(iv) Provision of native fish habitat for Papanui Stream (Zone 5);
(v) Maintaining the viability of aquatic invertebrates, particularly over the

warmer months, in streams supporting significant populations of native
fish and rainbow trout (all zones).”

% H Codlin, Tukituki Catchment Freshwater Management Objectives, February (Codlin), 2013, Folder 2 of Plan
Change application documents, Tab 3, at page 4.
%7 Shown in Figure 3 at paragraph [167] of this report above.
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Other freshwater objectives that were to apply across the whole of the catchment
included mauri, life-supporting capacity, contact recreation, water use and fish passage.

[660] Timothy Sharp, a Strategic Policy Advisor at HBRC, explained®® the
methodology that was used to assess freshwater values which enabled the objectives
policies and rules in PC6 to be developed. Mr Sharp assessed various freshwater values
including trout, trout spawning habitat, inanga, inanga spawning habitat, and native fish
habitat.

[661] Senior Resource Analyst for HBRC, Fiona Cameron, was the author of the

report Identifying Native Fish Values Tukituki River Catchment, which stated: **

“Effective management of fish populations is dependent on knowledge of the
presence of fish species and their critical habitat requirements within a
catchment. This knowledge helps to identify species distributions, to assess
values and identify possible pressures on freshwater fish communities......

An analysis of the New Zealand Freshwater Fish database identified fifteen
species in the Tukituki River and its tributaries. Of these species, seven are
listed as chronically threatened and declining.

Key outcomes include:

1. The most flow dependent freshwater fish species identified in the Tukituki
River catchment are the Longfin eel, Torrentfish, Koaro and Rainbow trout.

2. Dwarf galaxiid is the only threatened non-migratory species in the catchment
and is localised to the rivers draining the foothills of the Ruahine and Kaweka
ranges. Its restricted range in Hawke’s Bay further emphasises its threatened
status in the region.

3. The habitat requirements for fish species may be determined on a reach by
reach or sub-catchment by sub-catchment basis, assuming that the flow
requirements for the most sensitive species will satisfy the requirements for all
other less demanding species.

Seventeen management zones have been defined for the Tukituki River
catchment.

a. Longfin eel was identified as the species likely to be most widespread in all
seventeen catchments;

8T Sharp, Tukituki Catchment, Freshwater Values Assessment, March 2012, Folder 2 of Plan Change application
documents, Tab 1, Section 1.2.

%9 £ Cameron, Report: Identifying Native Fish Values, September 2012, Folder 2 of Plan Change application
documents, Tab 2, Executive Summary, page i.
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b. Dwarf galaxiid was identified as a key threatened species in five of the
catchments (T1, T5, T6, T8, and T15). This species does not require a large flow
to ensure habitat protection and will be protected by setting low flow limits for
the species with higher flow requirements.

c. Torrentfish was identified as a key species in nine of the seventeen
catchments

d. Rainbow trout was identified as a key species in seven of the seventeen
catchments

e. Crans bully was identified to be the most widespread non-migratory species
in the Tukituki and was likely to be present in twelve of the seventeen
catchments.”

Some of these values are not supported by the expert witnesses engaged by other
submitters. For example, Dr Kelvin Lloyd (on behalf of Te Taiao Hawke’s Bay
Environmental Forum) and Ms McArthur took issue with some of the values. However,

these differences are not critical to the conclusions the Board has reached on this topic.

The Board’s findings

[662] Good water quality is an essential value for freshwater ecosystems as it enables
aquatic life such as fish and macro invertebrates to survive and reproduce. Generally the
main water quality characteristics that need to be considered when assessing surface
water quality are nutrients (which influence the growth of algae and cyanobacteria),
water clarity (which influences fish feeding), water temperature (which can be too warm
for some species) and dissolved oxygen (which can be too low for sensitive species).
Particularly high concentrations of some nutrients (e.g. ammonia and nitrate) can also

be toxic to aquatic life.>®

[663] PC6 is intended to provide an integrated approach to the management of land
use and water. Amongst other things it contains a minimum flow regime that is
designed to sustain river ecosystems and in-stream values. Improved quality as a result
of the nutrient approach in the plan will also sustain these values. The Board is satisfied

that PC6 gives effect to the NPSFM by appropriately addressing freshwater ecology.

%0 Cawthron Institute, Ruataniwha Water Storage Scheme — Aquatic Ecology Assessment of Effects, Cawthron (May
2013, Ruataniwha Water Storage Scheme application documents, Key Reference Report, Folder 5, Tab 3, page
20.)
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[664] Up to this point we have been focusing on freshwater ecology. PC6 does not
contain any policies objectives or rules specifically relating to terrestrial ecology.
While the issue of terrestrial ecology has been raised by many submitters, it is in the
context of the RWSS rather than PC6. For that reason we will leave consideration of
terrestrial ecology until we consider the RWSS in Part 3. Suffice to say that the Board
does not consider that any specific policies or rules relating to terrestrial ecology need to
be added to PC6.

Issue seven — amenity, recreational and social values

[665] Amenity, recreational and social values can mean different things to different

people. Amenity values are defined in s 2 of the RMA as:

“Those natural or physical qualities and characteristics of an area that contribute
to people’s appreciation of its pleasantness, aesthetic coherence, and cultural
and recreational attributes.”

In practice amenity values are commonly considered in terms of scenic quality,
recreational fisheries, and other types of recreation. Social values tend to focus on the

interaction between people.

[666] One of the purposes of PCG6 is to maintain the amenity and recreational values of
fresh water. Under OBJ TT1 this is to be achieved by enabling safe contact recreation
in the freshwater within the catchment and managing excessive periphyton growth.
POL TT1 also includes water quality measures that are directly relevant to recreational

and amenity values (for example, periphyton bio mass and water clarity).

[667] There is an expectation that the community will have free and unrestricted
access to our rivers. The social values that attach to amenity and recreation include
swimming, fishing, boating, white water kayaking, walking, passive enjoyment, food

gathering, public access and lifestyle.
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The evidence

[668] With reference to social values and uses the s 32 Evaluation Report states: ***

“Social values and uses of the Tukituki River Catchment identified in the
Tukituki Choices discussion document included: human and stock drinking,
swimming and fishing, passive enjoyment, food gathering, public access and
lifestyle.

The urban and rural communities rely on groundwater and surface water for
domestic and stock drinking water supplies. Only Waipawa, Waipukurau,
Takapau and Haumoana communities within the Tukituki catchment are
provided with reticulated municipal water supplies; other communities, lifestyle
blocks and farms rely on rainwater, surface water and/or groundwater to meet
domestic and stock drinking needs.

The Tukituki River is of regional significance as a trout angling river. The river
is one of the two most heavily fished rivers in the North Island, the sixth most
popular trout fishing river in New Zealand and the equal tenth most popular
after taking into account both trout and salmon angling. The Tukituki River
accounts for over 80% of angling within the Tukituki catchment and is a prime
example of a heavily used lowland or recreational fishery. It is highly valued by
Hawke’s Bay anglers, primarily for its proximity to population centres, its ease
of access and its suitability for a wide range of family based activities (Unwin,
2012y

The report also notes that some additional values were identified after the Tukituki
Choices document was released. These included the ‘high quality’ experience of
recreating within the Tukituki River and the ‘resilient’ landscape.

[669] The 2000 ANZECC guidelines define three categories of water-related
recreational activities which are based on the frequency and intensity of body contact
with the water. HBRC accepted that the ‘primary contact’, ‘secondary contact’ and
‘visual use’ categories are relevant to the delineation of the recreation value and they

were used in formulating PC6.%%

[670] A number of witnesses expressed concern about the deterioration of the river

water quality and its effects on recreational opportunities. This was generally linked to

31 H Codlin and R van Voorthuysen, Section 32 Evaluation Summary Report for proposed Plan Change 6 Tukituki
River Catchment, adopted by council on 24 April 2013, Folder 1 of Plan Change application documents, Tab
3,report, paragraph 6.2.

%2 T Sharp, Tukituki Catchment Freshwater Values Assessment, March 2012, Folder 2 of Plan Change application
documents, Tab 1, page 3.

207



concerns about land use intensification. We heard evidence and saw many photographs

concerning the current degraded state of some of the reaches of the river.

[671] Charles Taylor, a consultant and researcher in the field of applied social research

and social assessment, provided an overview of these matters on behalf of HBRC:**

“... [6 submitters] have all raised the issue of negative social impacts and
request that the Plan Change and RWSS consents be refused. These submitters
raise questions about potential changes in the community fabric of the affected
areas as a result of agricultural intensification (in some submissions referred to
as industrialisation) and associated changes in land ownership, employment and
work practices. Particular mention is made to increases in ‘casual’, ‘seasonal’ or
‘migrant’ labour (C Perley, P Elliot).”

Although Mr Taylor accepted that intensification would result in a number of
community changes, he did not accept that changes to employment patterns or the
composition of communities are inherently an adverse effect. As he saw it, community

change needed to be anticipated and managed.

[672] Mr van Voorthuysen responded to a call for the policies to be expanded to cover

such things as social values:**

“Some submitters seek that POL TT1 be expanded to state that the water quality
limits and targets have been set “in the context of environmental, economic,
social and cultural values” and that they are based on “community objectives”. |
do not support that suggestion. Those process matters are more appropriately
included in the Section 32 Report and in any event they duplicate matters
already addressed in the Change 6 objectives. As | noted in response to Dairy
NZ’s submission on the objectives, the style of Change 6 is deliberately
minimalist and is restricted to the three matters listed in section 67(1) of the
RMA. POL TT1 is a statement of the water quality limits that have been chosen
(a statement of action) to implement the Change 6 objectives and in my view the
amendments sought do not improve the policy in that regard.”

The Board’s findings

[673] In order to maximise amenity and recreational values it is important that the
waters of the rivers and streams are as clean and clear as possible, beds are as free as

possible from slime and algae, and the riparian ecology is sound and healthy.

%3 C Taylor, Evidence in Chief, evidence at paragraph 3.2.
%4 R van Voorthuysen, Evidence in Chief, paragraph 10.5. The submitters are Federated Farmers of New Zealand and
Hawke’s Bay Deer Farmer’s Association.
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Unfortunately, over time the waterways within the catchment have degraded and it is

clear that human activity has played a role in that state of affairs.

[674] The Board accepts that many of the concerns raised by submitters are justified.
Water standards need to be set that will return the waters of the middle and lower
catchment to a condition where swimming and other recreational pursuits can be

enjoyed.

[675] As a trout angling river the Tukituki River is of regional significance and in the
lower reaches the river provides food gathering opportunities and a native fishery. To
maintain and enhance these recreational values it is important to ensure that there are
healthy ecosystems, life supporting capacities, biodiversity, native fish habits, trout
habits and fish passage. Critical fish species include longfin eel, inanga, whitebait and

trout.

[676] When it comes to restoring the waters in the catchment so that amenity,
recreational and social values can be achieved three objectives within PC6 are
particularly significant. OBJ TT1(b) sets a goal of achieving water quality that will
enable safe contact recreation and food gathering. OBJ TT1(c) seeks to reduce
excessive periphyton. And OBJ TT2 requires water that has been degraded by human

activities to be improved over time.

[677] Those objectives will be implemented through the dual nutrient approach to the
management of water quality, the setting of minimum flows, and the improvements to
the wastewater systems mentioned earlier. One of the primary goals of these policies is
to reduce excessive periphyton which is an anathema to swimmers. The Board is
confident that these steps will enhance amenity, recreational and social values within the

middle and lower catchment.

Issue eight — public health

[678] The public health of communities can be affected by the quality of the water
they drink or in which they recreate. PC6 seeks to manage water quality in the

catchment so that it is safe for both domestic consumption and recreation.
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[679] Under the Public Health Act 1956 a register of drinking water is required. The
Resource Management (National Environmental Standards for Sources of Human
Drinking Water) Regulations 2007 (NESDWS) controls the rules that a regional council
can include in its plan if those rules have the potential to affect a registered drinking
water supply that provides no fewer than 501 people with drinking water for not less
than 60 days each calendar year. Maximum allowable concentrations of potentially
harmful contaminants that may be present in water are prescribed by the Drinking Water
Standards for New Zealand 2005 (DWSNZ).**

[680] Within the Tukituki catchment CHBDC has four registered water supplies and
HDC has one. All bores are monitored and the current concentrations of nitrate nitrogen
are below detection limits. The maximum limit to ensure compliance with DWSNZ

standard is 11.3mg/L for nitrate-nitrogen.

[681] Monitoring of groundwater in the Ruataniwha Basin between 2007 and 2012
indicates that the groundwater is generally suitable for potable use. However,
monitoring of shallow groundwater in 2008 and 2012 revealed that although the
concentration of nitrate nitrogen was generally well within the drinking water standards,
there were two localised sites where concentrations of nitrate nitrogen exceeded those
standards. Nevertheless, the report concluded that there was little risk of the Drinking
Water Standards being exceeded to any significant extent unless land use “intensifies
dramatically and land management practices allow significant leaching of nitrate-N to

groundwater”, 3

[682] Many submitters raised the issue of land use intensification. To a large extent
these concerns have already been addressed when we considered water quality and
quantity. However, it is helpful to briefly mention some of the provisions of PC6 that
are specifically directed towards public health. OBJ TT1(b) and (ba) require the
catchment to be managed so that there are safe and reliable human drinking water
supplies and the catchment is safe for contact recreation. POL TT1 requires point
source discharges and the use of production land upstream of a registered drinking
water supply to be managed so that the surface water complies with the NESDWS and

%5 Revised in 2008.
%8 D Gordon, Ruataniwha Groundwater Quality — State and Trends, February 2013, Gordon & Ors at page i.
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DWSNZ. Similar provision is made in POL TT2 in relation to groundwater. Finally,
the E. coli standards in Table 5.9 1A are set at a level that will enable contact recreation

during summer.**’

[683] Dr Jones presented a helpful representation on behalf of HBDHB. Apart from a
suggested amendment to OBJ TT1(ba) which we have already adopted,**® Dr Jones
proposed several other amendments which we have considered. In the end the Board

decided that these amendments were not necessary.

[684] Overall the Board is satisfied that PC6 is consistent with, and complementary to,
existing statutory provisions, standards and regulations supporting public health.

Issue nine — economics

[685] Given the evidence before the Board it needs to consider whether in terms of s
5(2) of the RMA PC6 will enable the people and communities within the catchment
(and beyond) to provide for their economic well-being (while meeting the other
requirements that are specified in the subsection). But this does not detract from the

underlying requirement for the Board to give effect to the NPSFM.

[686] Much of the evidence on this matter was directed at the RWSS and will
accordingly be discussed in Part 3. With respect to PC6 the core economic concerns
relate, first, to the availability of water for crops and livestock, and secondly, to the

implications of any nutrient management regime that is adopted.

The evidence

[687] For the applicants the primary evidence about economic effects was provided by
Mr Macfarlane. Although MRB were commissioned to prepare a report about the

RWSS two observations he made are also relevant to PC6:

%7 That table can be found at paragraph [331] of this report above.
%8 See paragraph [290] of this report above.
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o high water reliability is an essential component of not just on farm
economics, but water use efficiency, hence drainage and nitrogen losses;

and

. the farm system model will respond to environmental outcomes required
in a multitude of ways, depending on the farm locality, soil type and

objectives.

Mr Macfarlane considered that environmental mitigation strategies could be integrated
into the farming system and that while there would be an “ebb and flow of land use in
tandem with economic cycles” the Ruataniwha Plains would remain a mixed land use

area.>®®

[688] Another economist, Simon Harris, also gave evidence for HBRC. He discussed
the implications for the local economy of a reduction in the reliability of the water
supply, Schedule XVII1I as notified, and a DIN limit of between 0.3 mg/l and 0.15 mg/I.
Mr Harris concluded that these matters, particularly DIN limits at those levels, would
have very severe impacts on land use in the catchment and could result in large scale

reversion to forestry or conservation land.*”

[689] Dr Adolf Stroombergen gave evidence for Mr Apple. He quantified the
economic losses that would arise from PC6 in its notified form, in particular minimum
flows, seasonal water restrictions, and the absence of any provision for rootstock
protection. Dr Stroombergen concluded that the financial viability of orcharding would

be threatened although this might be ameliorated to some extent if PC6 was amended.*"

[690] We have already mentioned another economist, Mr Ford, when discussing water
quantity. He considered that the value of the fishery being protected could not match
the horticultural value lost through greater water restrictions. Following changes to PC6
Mr Ford’s concerns were partially allayed, although he still considered that the

minimum flow regime was too harsh on the horticulture sector.

%9 A Macfarlane, Evidence in Chief, paragraph 2.5 (j).
%70 5 Harris, Evidence in Chief, paragraph 2.4.
871 A Stroombergen, Evidence in Chief, paragraph 10.11.
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[691] Although she is not an economist it is also appropriate to make further reference

to the evidence of Dr Dewes. She told us: 32

“Business needs certainty. Therefore fair and equitable allocation of ecosystem
services and diffuse loss rights to farmers at the outset is critical to success of
any new project. This way farms can design their 30 farm systems knowing
their limitations rather than being surprised by a policy change at a later date
when ecosystem services become over allocated and require ‘clawback’
policies. This results in immense social and financial stress for farmers as they
are faced with unexpected change.

Growth needs to be economically, environmentally and socially sustainable.
New agricultural development must be based on business plans that reflect
reality and are able to withstand climatic, resource and price volatility. It is
therefore essential that resource allocation is also clearly defined at the outset
and businesses are clear on the limits they need to operate within.”

The Board’s findings

[692] In the context of PC6 there is an overriding requirement to give effect to the
NPSFM. Amongst other things this requires the Board to set water quality limits and
environmental flows which by definition in the National Policy Statement includes both
allocation limits and minimum flows. The NPSFM also recognises (in the preamble)
that, apart from environmental values, water is valued for food production and for
commercial/industrial processes. Objective C1 of the National Policy Statement also
requires integrated management of freshwater and the use and development of land.
Inevitably these requirements give rise to some tension between environmental and

economic considerations.

[693] From the time that PC6 was notified these tensions have received close scrutiny,
initially in the submissions and later as the inquiry progressed. In some respects
environmental considerations have tended to prevail; for example, in the approach to
nutrient management and minimum flows. In other respects economic considerations
have tended to prevail; examples are: abandonment of the ‘sinking lid” approach, re-
writing of Schedule XVIII, provision for rootstock and crop protection, and greater

access to the Ruataniwha aquifer (provided minimum flows are preserved).

872 A Dewes, Concise Summary, at paragraphs 4 and 5.
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[694] These are all matters of judgement and the Board has endeavoured to exercise its
judgement in a way that will take proper account of the competing considerations, while
giving effect to the NPSFM. The Board believes that the mechanisms now provided
under PC6 will give effect to the NPSFM while enabling people and communities to

plan, provide for, and enhance their economic well-being with a degree of certainty.

[695] That completes the Board’s evaluation and findings in relation to the principal
issues that were in contention. Now we will examine the relevant statutory instruments

and the provisions of Part 2 of the RMA a little more closely.

Statutory instruments

[696] Section 67(1) and (2) of the RMA set out the matters that must be included in
regional plans. It was not contended by anyone that these requirements have not been

met.

[697] Section 67(3) directs that a regional plan must give effect to any National Policy
Statement, New Zealand Coastal Policy Statement and Regional Policy Statement. In
King Salmon the Supreme Court stated that the words “give effect to” simply mean
“implement”.*”? The Court also added that it is a strong directive creating a firm
obligation on the part of those subject to it.  In addition 67(4) states that a regional plan

must not be inconsistent with any other regional plan for the region.

[698] Although most of the relevant documents have already been mentioned, we will
briefly traverse all the documents that might be relevant, beginning with National Policy

Statements.

National Policy Statement for Freshwater Management 2011

[699] Given that PC6 seeks to implement the NPSFM it is not surprising that this
National Policy Statement has already featured heavily in this report. The NPSFM is
intended to promote national consistency in planning and decision-making for

freshwater while allowing an appropriate level of regional flexibility in implementation.

373 4t [77].

214



[700] Part A of the NPSFM relates to water quality, Part B to water quantity, Part C to
integrated management, and Part D to tangata whenua roles and interests. These parts

have already been discussed with reference to particular issues.

[701] Part E, which relates to progressive implementation of the policies in the

National Policy Statement by regional councils, warrants further comment. It provides:

b) Every regional Council is to implement the policy as promptly as is
reasonable in the circumstances, and so it is fully completed by no later
than 31 December 2030.

C) Where a regional council is satisfied that it is impracticable for it to
complete implementation of a policy fully by 31 December 2014, the
council may implement it by a programme of defined time-limited
stages by which it is to be fully implemented by 31 December 2030.

Further policies specify the time frame within which a programme is to be fully adopted

by the Council and also covers reporting requirements.

[702] As noted in the Ministers’ Direction “calling in’ PC6, the proposed plan change
is one stage of a progressive implementation programme. Other changes will follow in
due course. We are satisfied that PC6 gives effect to the NPSFM, including Part E.

National Policy Statement for Renewable Electricity Generation 2011

[703] This Policy Statement sets objectives and policies to enable the sustainable

management of renewable electricity generation under the RMA. Its single objective is:

“To recognise the national significance of renewable electricity generation
activities by providing for the development, operation, maintenance and
upgrading of new and existing renewable electricity generation activities, such
that the proportion of New Zealand’s electricity generated from renewable
energy sources increases to a level that meets or exceeds the New Zealand
Government’s national target for renewable electricity generation.”*™

374 National Policy Statement for Renewable Electricity Generation 2011, page 4.
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The preamble states that this National Policy Statement does not apply to the allocation
and prioritisation of freshwater as these are matters for regional councils to address in a

catchment or regional context.

[704] The Key Issues Report prepared by HBRC for the EPA states: *"

“Hydro-electricity generation is a type of renewable electricity generation
activity to which the NPSREG applies. Change 6 is ‘silent’ on renewable
electricity generation activities, but does contain policies and rules that provide
for high flow allocations (e.g. Policy TT10), and potentially Community
Irrigation Schemes (i.e. as in Policy TT13). But Change 6 does not propose that
renewable electricity generation activities are a mandatory feature of any

‘Community Irrigation Scheme’.

While agreeing with the HBRC Key Issues Report, Mr van Voorthuysen supported a
change to the definition of ‘Community Irrigation Scheme’ so that it includes *“other

ancillary uses”, thereby allowing for hydro-electricity generation.

[705] The Board accepts that with the modification proposed by Mr van Voorthuysen
PC6 gives effect to the National Policy Statement.

New Zealand Coastal Policy Statement 2010

[706] PC6 only applies to the landward boundary of the coastal marine area. It does
not amend any regional planning documents applying within the Hawke's Bay coastal
environment. Nevertheless, the marine environment is the ultimate recipient of waters

from the Tukituki River catchment.

[707] There was disagreement about whether the NZCPS is relevant. According to the
HBRC Key Issues Report®® some of the NZCPS’s provisions are ‘somewhat relevant’ to
PC6 and various objectives and policies are mentioned. Mr van Voorthuysen does not
consider that the NZCPS is relevant to PC6. Submitters were split on this issue.

375 C Drury and G Ide, HBRC Tukituki Catchment Proposal: Key Issues Report prepared for the EPA, July 2013,
page 12.

378 C Drury and G Ide, HBRC Tukituki Catchment Proposal: Key Issues Report prepared for the EPA, July 2013, at
page 13.
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[708] Given that the Boards decisions relating to the waters upstream of the coastal
marine area will have an influence on coastal waters, the Board has decided to take the
conservative approach of assuming that the NZCPS applies. We are satisfied that the
improvements to water quality and quantity promoted by PC6 will give effect to the
NZCPS.

Proposed National Policy Statement on Indigenous Biodiversity

[709] This policy statement is intended to provide clearer direction to local authorities
on their responsibilities for managing indigenous biodiversity under the RMA. It
outlines policies and decision-making frameworks for identifying and managing

indigenous biodiversity found outside the public conservation estate.

[710] A list of criteria is provided for identifying areas of indigenous vegetation and
habitats of indigenous animals that have been recognised as being rare and/or threatened
at a national level. District and Regional Plans are required to identify areas of
significant biodiversity within five years of the National Policy Statement taking effect.
Local authorities would be required to manage the effects of activities through District
and Regional Plans and resource consent decisions (or be satisfied that effects are

managed by other methods).

[711] While the Board accepts that the National Policy Statement is only proposed at
this time, it has nevertheless taken the proposed objectives and policies into account.

We are satisfied that PC6 is not in conflict with the proposed National Policy Statement.

Regulations

[712] Section 66(1) states that a Regional Council must prepare and change any
regional plan in accordance with any regulations. We will briefly mention two

regulations that were considered when PC6 was assessed.

[713] First, the Resource Management (Measurement and Reporting of Water Takes)
Regulations 2010. These regulations apply to the measuring and keeping records of
freshwater intakes at a rate of 5 I/s or more. POL TT15, which provides for measuring
and reporting through the use of water meters, makes provision for measuring and

reporting of takes that are of a volume or nature that water meters cannot accommodate.
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It is specified that these are to be consistent with the Regulations. We are satisfied that

PC6 is consistent with these regulations.

[714] Secondly, the Resource Management (National Environmental Standards for
Sources of Human Drinking Water) Regulations 2007, which have already mentioned
with reference to POL TT2 and Table 5.9.1A of PC6. These regulations are intended to
reduce the risk of drinking water sources being contaminated. Given that they have
already been discussed with reference to public health, we do not consider that any
further discussion is required. We are satisfied that PC6 is consistent with these

regulations.

[715] It is convenient to mention at this point the Proposed National Environmental
Standard on Ecological Flows and Water Levels. This proposed standard is intended to
develop a nationally consistent approach to establishing environmental flows and water
levels. Currently the standard is ‘on hold’ and remains only a proposed standard. While
there is no statutory obligation for the Board to take this proposed standard into account,

we found it helpful and believe that the decisions we have reached are consistent with it.

The Regional Policy Statement and Plan

[716] In Hawke’s Bay the Regional Policy Statement (RPS) is combined with the
Regional Plan. At Chapter 3.3 the RPS deals with “Loss and Degradation of Soil”,
which is relevant to PC6 because the management of phosphorus losses is often

associated with soil loss.

[717] Chapter 3.8, which deals with “Groundwater Quality”, is also relevant as are
Chapter 3.9, which deals with “Groundwater Quantity”, and Chapter 3.10, which deals
with “Surface Water Quality”.

[718] Mr van Voorthuysen expressed the opinion:*”’

“... Change 6 positively implements the above RPS policies, although it is fair
to say that in some cases, for example, the setting of minimum flows and
allocation volumes (POL TT7 and TT8 and Tables 5.9.3 and 5.9.4), managing
stream depleting takes (POL TT11 and Table 5.9.7), and metering (POL TT15),

37 R van Voorthuysen, Evidence in Chief, paragraph 43.19.
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Change 6 incorporates more up to date and sophisticated approaches that
supersede some of the more prescriptive elements of the RPS policies.”

He noted that the Regional Plan was first drafted in the mid 1990s and the provisions

that are relevant to PC6 had not been revisited until PC5 was promulgated in 2012.%®

[719] The Board is satisfied that PC6 gives effect to the Regional Policy Statement in
terms of s 67(3) of the RMA. We also accept that for the purposes of s 66(2)(a) HBRC
had regard to PC4 and PC5 (which we have discussed earlier) and the Board has done

likewise.

Regional Coastal Plans

[720] The Regional Coastal Plan became operative in 1999. A proposed Regional
Coastal Environment Plan was notified on 30 August 2006 and appeals on the Plan have
been recently resolved. It is expected to be made operative soon, at which point the

operative coastal plan will be superseded.

[721] PC6 does not propose any consequential amendments to either the operative or
proposed coastal plans. Despite this HBRC considered the interconnectedness between
the Tukituki River catchment and the coastal marine area in terms of indirect effects on
coastal water quality. The Board has adopted a similar approach and has concluded that

PC6 is not inconsistent with the operative and proposed coastal plans.

Regional documents of adjacent regional councils

[722] Section 66(2)(d) of the RMA requires the Board to have regard to the extent to
which PC6 needs to be consistent with the documents of adjoining Regional Councils.
The s 32 Evaluation Report confirms that HBRC considered the provisions of the One

Plan.*”®

%78 R van Voorthuysen, Evidence in Chief, paragraph 43.20.

%7 H Codlin and R van Voorthuysen, Section 32 Evaluation Summary Report for proposed Plan Change 6 Tukituki
River Catchment, adopted by council on 24 April 2013, Folder 1 of Plan Change application documents, Tab 3,
paragraph 3.4.
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[723] Having also undertaken that exercise the Board is satisfied that PC6 will be
consistent with the Plans in the Manawatu-Wanganui region. One of the reasons that
PC6 was referred to a board of inquiry was that it involved methods of land and water
management that are new to New Zealand. Apart from the One Plan, issues of this

nature do not appear to have been considered by any other adjoining Regional Council.

Iwi/hapii management plans

[724] Under s 66(2A) of the RMA a regional council changing a plan is required to
take into account any relevant planning document recognised by an Iwi Authority.

[725] The report Kahungunu ki Uta, Kahungunu ki Tai marine and freshwater fisheries
strategic plan was lodged with HBRC in August 2013. Kahungunu ki Uta, Kahungunu
ki Tai is formed by three groups; NKII; the Coastal Hapu Collective Incorporated
Society; and Kahungunu Asset Holding Company Limited. The group’s objective is to
develop a strategic plan to guide the integrated management of fisheries, freshwater and
coastal resources within the Ngati Kahungunu rohe. The Strategic Plan is intended to
establish the basis for a “single door policy” for all agencies and groups seeking to
consult on marine, estuarine and freshwater fisheries issues in the Ngati Kahungunu

rohe.

[726] Ms McGuire® gave evidence that Ngati Hori have a registered hapt
management plan with HBRC, entitled Ngati Hori Freshwater Resources Management

P1an2009/2012. The cornerstone priorities of the plan are:

. achieving sufficient water flow;

. improving water quality;

. protection and restoration of traditional riparian vegetation; and
o protection and restoration of fish and fish habitat.

%80 M McGuire, Evidence in Chief, paragraph 34.
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Ms McGuire attached a copy of the plan to her evidence.

[727] These iwi/hapt management plans are, at least in part, relevant to the PC6 and

the Board has taken them into account during its deliberations.

Concluding analysis

[728] The Resource Management Amendment Act 2013 came in to force on 3
September 2013, part way through the PC6 inquiry process. Some provisions of the
Amendment Act came into force immediately, while others were delayed. Some are the
subject of transitional provisions, and some will come in to force by Order in Council at
a future date. It is necessary for the Board to consider the effect, if any, the Amendment

Act has on its functions.

[729] By virtue of the transitional provisions in Schedule 2 of the Amendment Act , the
amendments in Part 2 of that Act must be treated as not having come into force. Other
changes introduced by the Amendment Act to Part 6AA (sections 140 to 149ZE) of the
RMA relating to proposals of national significance came into force®! on 3 September

2013. They therefore apply to this inquiry.

[730] Under s 149P of the RMA the Board is required to have regard to the Ministers’
reasons for making their direction. These include the Ministers’ view that PC6:

. addresses significant use of natural and physical resources including ...
setting minimum flows and managing agricultural nutrient inputs to the

catchment;

. has aroused widespread public interest as the Tukituki River experiences
low flows in summer and a degraded water quality from nutrient

enrichment; and

. involves methods for water and land management that are new to New

Zealand and may affect its environment.

%! Clause 6 of Schedule 12 of the Resource Management Act 1991.
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When conducting the inquiry and arriving at its findings the Board has had regard to
these matters (and the other reasons mentioned by the Ministers with reference to the

whole Tukituki Catchment Proposal).

[731] The Board is also required by s 149P(6) to apply clause 10(1) to (3) of the First
Schedule of the RMA®*?, s 66-70B**, and s 77A-D** as if it were a Regional Council.

[732] We have already discussed the First Schedule of the RMA. The relevant parts of
Section 66 require Regional Councils (and the Board by virtue of section 149P(6)) to
prepare and change their Regional Plan in accordance with their functions under s 30,
the provisions of Part 2 of the RMA, and the obligations under s 32.%*° In addition, the
relevant parts of s 66(2) requires the Board to have regard to any proposed Regional

Policy Statement.

Section 30 of the RMA

[733] Section 30 of the RMA provides that:

“(1) Every regional council shall have the following functions for the purposes of
giving effect to this Act in its region;

(a) the establishment, implementation, and review of objectives, policies and
methods to achieve integrated management of the natural and physical
resources of the region:

(b) the preparation of objectives and policies in relation to any actual or
potential effects of the use, development, or protection of land which are of
regional significance:

(c) the control of the use of land for the purpose of-
(i)  soil conservation:
(i)  the maintenance and enhancement of the quality of water in water
bodies and coastal water:
(iii)  the maintenance of the quantity of water in water bodies and coastal
water:

%82 \Which relates to the making of decisions on submissions.

383 \Which relates to the contents of regional plans and related matters.
384 Which contain additional provisions in relation to regional rules.
%5 5 66(1) of the Resource Management Act 1991.
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As will be evident from the excerpts of s 30 quoted above, these functions lie at the
heart of PCB6.

[734] Having evaluated each principal matter that was in contention the Board arrived
at the final version of PC6 in Volume 3 of this report. The Board considers that this

document meets the requirements of s 30.

Section 32 of the RMA

[735] As already noted, the Board must give consideration to, and apply, s 32 as it
stood prior to the 2013 Amendment Act. Before making a decision under clause 10 of
Schedule 1, the Board was required to examine the extent to which each objective is the
most appropriate way to achieve the purpose of the Act. It was also required to examine
whether, having regard to their efficiency and effectiveness, the policies, rules and other

methods in PC6 are the most appropriate for achieving the objectives.**

[736] The suite of PC6 documents lodged by HBRC included an analysis as required
by s 32 of the RMA.*" This analysis covered all of the provisions of PC6 as then
proposed. It assessed whether the provisions of PC6 were the most appropriate way to
achieve the purpose of the Act, other options, and the extent to which the proposed
provisions would assist the HBRC to carry out its functions under the RMA.

[737] Of necessity the s 32 Evaluation Report adopted by HBRC on 24 April 2013
constituted an analysis of the PC6 provisions as they were then proposed, untested by
the public participation provisions in the RMA. Those public participation provisions
include the ability to make submissions (and further submissions) as well as the hearing

processes that follow.

[738] Some of the changes to PC6 sought by submitters were adopted by HBRC and at
an early stage of the hearing Mr van Voorthuysen presented a document incorporating
changes that HBRC was prepared to accept at that time. By the conclusion of the

hearing further amendments had been made and exhibit 90, which incorporated all the

%6 5 32 (2) and (3) of the Resource Management Act 1991.
%7 H Codlin and R van Voorthuysen, Section 32 Evaluation Summary Report for proposed Plan Change 6 Tukituki
River Catchment, adopted by council on 24 April 2013, Folder 1 of Plan Change application documents, Tab 3.
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amendments that HBRC was prepared to accept, was presented to the Board. This
highlighted the ongoing obligation to test PC6 as it evolved against the requirements of
s 32.

[739] Section 32 includes a requirement for the extent to which the objectives are the
“most appropriate” way to achieve the purpose of the Act to be examined. In Rational
Transport Soc Inc v New Zealand Transport Agency®® the High Court did not accept
that the *“most appropriate” way to achieve the Act must be the superior method in

terms of one particular aspiration: **

“Section 32 requires a value judgement as to what on balance, is the most
appropriate, when measured against the relevant objectives. “Appropriate” means
suitable, and there is no need to place any gloss upon that word by incorporating
that it be superior. Further, the Freshwater Plan does not only have stream
protection as a sole object; ...

As to Mr Bennion’s argument that s 32(3)(b) mandated that “each objective” had
to be the “most appropriate way” to achieve the Act’s purpose; i.e. it was an error
to look at the combined objectives; | do not agree that the Board is to be
constrained in that way. It is required to examine each, and every, objective in its
process of evaluation- that may, depending on the circumstances resulting more
than one objective having different, and overlapping, ways of achieving
sustainable management of natural and physical resources (the purpose of the Act).
But objectives cannot be looked at in isolation, because “the extent” of each may
depend upon inter relationships....”

Although the Supreme Court decision in King Salmon addressed the meaning of the

word “inappropriate”, its analysis did not extend to s 32.

[740] In NZ Rail Ltd v Marlborough DC*° the High Court held that the provisions in
Part 2 of the Act:

“...should not be subjected to strict rules and principles of statutory construction
which aim to extract a precise and unique meaning from the words used. There is
a deliberate openness about the language, its meanings, and its connotations which
I think is intended to allow the application of policy in a general and broad way.”

That analysis was adopted by the Supreme Court in the King Salmon decision.***

388 [2012] NZRMA 298.
%89 at paragraphs 45 & 46 of the Judgement.
390 [1994] NZRMA 70.
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Applying s 32 to the Objectives

[741] The Board is satisfied that the Objectives as amended during the course of the
inquiry and by virtue of the Board’s decisions give effect to the NPSFM and the RPS.
They also represent the most appropriate way of achieving the purpose of the RMA and
the promotion of sustainable management of natural and physical resources. In
reaching those conclusions we note that there was substantial agreement (but not
absolute consensus) amongst the expert planning witnesses about most of the proposed

Objectives.**

[742] However, there was not absolute consensus about the inclusion of OBJ TT1 (f).
It will be recalled that this Objective refers to the taking of water for primary production

and food, beverages and fibre processing.

[743] When considering whether OBJ TT1 (f) should be included, the Board took into
account that the Tukituki Catchment is largely of a rural nature. Under those
circumstances the Board concluded that it would be unrealistic to leave this activity out
of the objectives. We also considered that excluding the objective would not be the
most appropriate way of achieving either the purpose of the Act or the integrated
management regime contemplated by s 30. Therefore, subject to minor modification,

the objective was endorsed by the Board.

[744] In the Board’s view the objectives, individually and collectively, are the most

appropriate way to achieve the purpose of the Act while giving effect to the NPSFM.

Applying s 32 to the Policies and Rules

[745] As will be evident from this report and the decisions that the Board has made in
relation to PC6, it was not satisfied that some of the proposed policies and rules were
the most appropriate way of achieving the objectives in PC6. Consequently significant

amendments were made. In particular, the Board rejected the reliance on what was

%1 at [141] and [142].
92 See Expert Conferencing Joint Witness Statement to the Board of Inquiry - Planners (Change 6), 22 October 2013.
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effectively a single nutrient control (the focus on managing phosphorus while allowing

substantial increases in nitrogen leaching).

[746] OBJ TT1 sets out the aspirations in terms of water quality and quantity, both in
terms of ecosystem health and from a cultural mauri perspective. The Board considered
that if those objectives were to be achieved substantial amendments to the relevant
policies and rules concerning water quality were required. In particular, we concluded
that the changes to the policies and rules concerning the management of nitrogen would
better achieve OBJ TT1.

[747] The Board’s decision introduces an integrated regime involving FEMPs, LUC
based nitrogen leaching rates, phosphorus management, and nutrient budgeting
involving both nitrogen and phosphorus. When arriving at those decisions the Board
evaluated a number of options ranging from a more regulated land use regime to a less
regulated regime. We are satisfied that as amended the policies and rules are efficient,

effective and the most appropriate way of achieving the PC6 water quality Objectives.

[748] After considering the possible options as to water quantity the Board decided
that some amendment to the policies and rules relating to quantity were necessary if the
objectives were to be achieved, and the most efficient and effective method of managing
water quantity was to be adopted. Accordingly it amended water allocation limits
applying to Ruataniwha aquifer which will allow increased abstraction (provided the
minimum flow regime is protected). In the Boards view these amendments are both
beneficial and cost effective. On the other hand, after applying the tests in s 32, it was

satisfied that the minimum flow regime did not require amendment.

[749] When it comes to assessing the benefits and costs of the environmental,
economic, social and cultural effects associated with PC6, we do not consider that the
issues can be simply expressed as economic or social prosperity versus environmental
degradation or the compromising of cultural values. Rather, the issues revolve around

the sustainable management of resources within the context of the NPSFM.

[750] In economic and social terms the benefits of a regime that envisages more
production, more intensive use of resources, and greater regional prosperity are obvious.

There was broad agreement between the expert economists about the economic impacts
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of PC6*. On the other hand, the imperatives of the NPSFM and sustainable
management highlight the potential environmental ‘costs’, and ‘costs’ in terms of
cultural effects, of allowing such use and development to proceed in an unregulated
manner. Although these costs are not readily quantifiable in dollar terms, they are no

less important.

[751] When viewed in an overall and integrated way, the provisions of PC6 will allow
for more intensive use and development while giving effect to the NPSFM by
safeguarding the environment.  This will require careful land and water management
and the use of new and innovative farm management practices and technologies. While
the objectives, policies and rules in PC6 might present issues for the poorer performing
resource users, the evidence before the Board indicates they should not be a major

problem for the majority of farmers.

[752] The Board does not see economic development and intensification of land use
and maintaining and enhancing the environment and cultural wellbeing as mutually
exclusive. As Mr Macfarlane®* noted, “entire systems have been designed around
optimising the balance between productivity and environmental outcomes (which are

rarely antagonistic)”.

[753] In the end result the Board is satisfied that, having regard to their efficiency and
effectiveness, the policies and rules as amended by the Board are the most appropriate

for achieving the PC6 objectives.

Part 2 of the RMA

[754] We are required by s 66(1) of the RMA to prepare PC6 in accordance with Part 2

of the Act, we will accordingly make brief reference to that Part.

393 See the Joint Witness Statement of the Expert economists 15 October and 23 October 2013.
394 A Macfarlane, Evidence in Chief, paragraph 5.8.
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[755] Part 2 of the RMA sets out the purposes and principles of the Act. It begins with

s 5 which provides:

“5. Purpose

@ The purpose of this Act is to promote the sustainable management of
natural and physical resources.

2 In this Act, sustainable management means managing the use,
development, and protection of natural and physical resources in a way,
or at a rate, which enables people and communities to provide for their
social, economic, and cultural well-being and for their health and safety
while —

@ sustaining the potential of natural and physical resources
(excluding minerals) to meet the reasonably foreseeable needs
of future generations; and

(b) safeguarding the life-supporting capacity of air, water, soil, and
ecosystems; and

(© avoiding, remedying, or mitigating any adverse effects of
activities on the environment.”

Section 5 has been described as the ‘engine room’ of the RMA.

[756] In King Salmon the Supreme Court observed that the use of “promote” in s 5(1)
reflects that RMA’s forward looking management focus.** It also made four points

about the definition of “sustainable management” in s 5(2):%%*

. the definition is broadly framed as a guiding principle to be applied by
those performing functions under the RMA;

. in the sequence “avoiding, remedying, or mitigating” in sub-paragraph
(c), avoiding means “not allowing” or “preventing the occurrence of”,
and the words “remedying” and “mitigating” indicate that the framers of
the Act contemplated that developments might have adverse effects on
particular sites which could be permitted if they were mitigated and/or

remedied (assuming they were not avoided);

39 at [21].
3% at [24].
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o the word “while” before sub-paragraphs (a), (b) and (c) means “at the

same time as”; and

. the word “protection” in the phrase “use, development and protection of
natural and physical resources” and the word “avoiding” in sub-
paragraph (c) indicate that s 5(2) contemplates that particular
environments may need to be protected from the adverse effects of

activities in order to implement the policy of sustainable management.

The Court then observed that s 5 “is a carefully formulated statement of principle

intended to guide those who make decisions under the RMA”.%"

[757] Section 6, 7 and 8 were then discussed by the Court. As between ss 6 and 7, the
stronger direction is given by s 6 and the matters set out in that section fall naturally
within the concept of sustainable management in a New Zealand context. The matters
referred to in s 7 tend to be “more abstract and more evaluative” than the matters set out
in s 6.%% Section 8 is a different type of provision again in the sense that the principles

of the Treaty of Waitangi may have an additional relevance to decision makers.*

[758] We also note that the Supreme Court considered it significant that three of the
seven matters of national importance identified in s 6 relate to the preservation or
protection of certain areas, either absolutely or from “inappropriate” subdivision, use
and development. The Court said this underscores the point that protection of the

environment is a core element of sustainable management.*®

[759] Assessing the use and development of resources while protecting the
environment has been a constant theme throughout the inquiry process. The Board
considers that PC6 as amended not only gives effect to the NPSFM but also achieves
the sustainable management purpose of the Act as explained by the Supreme Court.

[760] Section 6 lists matters of national importance that the Board is required to

“recognise and provide for”. Where relevant those matters have been considered with

397 at [25].
39 at [26].
399 at [27].
400 at [28].
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reference to particular issues that were in contention. However, s 6(c)** and (e)**
warrant further mention. Among the provisions of PC6 that will recognise and provide
for these matters, the Board highlights the dual management regime for nitrogen and
phosphorus and minimum flows. These will address the periphyton issue in the
catchment, thereby enhancing the mauri of the waters in the catchment and the health of

the aquatic ecology.

[761] Section 7 of the RMA requires particular regard to be had to other matters. Of
particular relevance are kaitiakitanga,® the ethic of stewardship,** the efficient use and
development of natural and physical resources,*® the maintenance and enhancement of
amenity values,*® intrinsic values of ecosystems,*’ maintenance and enhancement of
the quality of the environment,*® the finite characteristics of natural and physical
resources,*” the protection of the habitat of trout*® and the benefits from the use and

development of renewable energy.*

[762] The Board has had particular regard to all those matters. Again it believes that
the dual management regime introduced by PC6 will be of particular significance in
restoring the health and amenity values of the waters in the catchment and giving effect
to NPSFM. The Board also considers POL TT16 will enable tangata whenua to play a

greater role in the management and monitoring of the waters within the catchment.

[763] Finally, s 8 directs all people exercising functions under the Act to take into
account the principles of the Treaty of Waitangi. During the course of its evaluation of
the principal issues that were in contention and when arriving at its main findings the

Board has taken into account the principles of the Treaty.

“1 protection of significant habitats of indigenous fauna.
402 Reelationship of Maori with water.

403 Section7(a) of the Resource Management Act 1991.
404 Section 7(aa) of the Resource Management Act 1991.
405 gection 7(b) of the Resource Management Act 1991.
406 Section 7(c) of the Resource Management Act 1991.
407 Section 7(d) of the Resource Management Act 1991.
48 Section 7(f) of the Resource Management Act 1991.
409 section 7(g) of the Resource Management Act 1991.
410 section 7(h) of the Resource Management Act 1991.
411 Section 7(j) of the Resource Management Act 1991.

230



Decision

[764] For those reasons the Board has made the amendments to PC6 discussed earlier.
The Plan Change as amended by the Board is now approved.*> The amendments the
Board initially made to exhibit 90 (PC6 as proposed by HBRC at the conclusion of the
hearing) are shown in Appendix 5. Additional amendments arising from comments on

the draft report are shown in Appendix 6. PC6 in its final form is included in Volume 3.

[765] As soon as practicable after receiving notice of this decision HBRC must amend
PC6 as notified in accordance with this decision as required by s 149W (2)(a) of the
RMA. Then HBRC must approve PC6 and make it operative as required by s 149W
(2)(b) of the RMA.

412 NSP 13/02. 001.
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PART 3

THE RUATANIWHA WATER STORAGE SCHEME

Introduction

[766] Having now approved PC6 in Part 2 of this report, it remains to determine
HBRIC’s application for resource consents and a NoR. While every effort has been
made to avoid unnecessary duplication, some repetition of matters that were discussed
in Part 2 is unavoidable because the matters to be addressed in this Part involve a

different context and different considerations.

[767] Part 3 begins by providing background information concerning the scheme, the
applications and the NoR, and the relevant statutory framework. Then particular issues,
including the actual and potential effects of the RWSS, are addressed and findings
made. Part 3 concludes by recording the Board’s decisions on the various applications
and the NoR.

The Scheme

[768] A full description of the proposed RWSS can be found in the Ruataniwha Water
Storage Scheme Project Description Report (May 2013) by Tonkin & Taylor Limited.
In broad terms the scheme involves the construction of a dam and a downstream
irrigation distribution network. ~ We now outline those components of the proposed

scheme.*t®

Proposed dam

[769] The dam would be located on the Makaroro River in the foothills of the Ruahine
Ranges several kilometres upstream of that river’s confluence with the Waipawa River.
It is under 1km from the Mohaka Fault.

13 Tonkin & Taylor, Ruataniwha Water Storage Scheme — project description, May 2013, Ruataniwha Water Storage
Scheme application documents, Key Reference Report, Folder 3, Tab 1.
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Figure 8: Layout of the Proposed Dam**

[770] The dam would be a concrete-face rockfill dam (CFRD) consisting of bulk
coarse rockfill material with a concrete-face slab on the upstream side. At the river’s

“1* HBRC Engineering, Ruataniwha Water Storage Scheme — Dam Break analysis, May 2013, Ruataniwha Water
Storage Scheme application documents, Folder 7, Tab 4, page 7, figure 3.
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deepest point the dam will be 83m high. The crest of the dam would be 505m long and
8m wide. When full the dam would retain 90.7million m3 of water at RL 469.5 m. The
surface lake area would be 370ha and the reservoir will extend almost 7km upstream of
the dam.

Figure 9: Cross-section of the Proposed Dam*?

[771] A concrete-lined primary spillway is located on the right-hand abutment of the
dam and an unlined auxiliary spillway is located on the left-hand abutment. A concrete
intake structure located within the reservoir and a tunnel (4m in diameter) would run

through existing ground beneath the dam.

Figure 10: An earthfill dam at Opuha (which is 50m high)*®

“1° HBRC Engineering, Ruataniwha Water Storage Scheme — Dam Break analysis, May 2013, Ruataniwha Water
Storage Scheme application documents, Folder 7, Tab 4, page 7, figure 3.

416 |sthmus, Ruataniwha Water Storage Scheme — landscape and visual effects assessment, May 2013, Ruataniwha
Water Storage Scheme application documents, Folder 7, Tab 3, page 19, figure 8.
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[772] At the toe of the dam would be a small 6.5MW hydro-electric power station and
associated transmission infrastructure, including a transformer adjacent to the power
station. A 33kV transmission line would connect the power station to the existing

Ongaonga Substation which is about 21.5km away as the crow flies.

NS b
o .{.’f{'%ﬁgl‘e B A

417

Figure 11: Hydropower Station and Switchyard at the Opuha Dam

[773] The Tonkin & Taylor Report*® states that the Ruataniwha power station would
resemble the power station at the Opuha dam. Hence the photograph (Figure 11).
Compared with the 12m diameter of the proposed powerhouse, the diameter of the

Opuha powerhouse is 9.5m.

7 Tonkin & Taylor, Ruataniwha Water Storage Scheme — project description, May 2013, Ruataniwha Water Storage
Scheme application documents, Key Reference Report, Folder 3, Tab 1, page 101, photo 6.1.
418 project Description Report (May 2013) by Tonkin & Taylor Limited.
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Irrigation distribution network
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Figure 12: Irrigation Distribution Network*?

[774] As will be seen from Figure 12, irrigation Zones A-D would be served by
primary and secondary distribution networks. The primary network comprising
headrace canals and underground pipes would extend over approximately 36km. The
NoR relates to this part of the network. The secondary distribution network involves
approximately 121km of underground pipes. For Zone M the old Waipawa riverbed and

the Papanui Stream would be utilised as the primary distribution network.

1% Tonkin & Taylor, Ruataniwha Water Storage Scheme — project description, May 2013, Ruataniwha Water Storage
Scheme application documents, Key Reference Report, Folder 3, Tab 1, page 8, photo 2.1.
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Distribution network for Zones A-D

[775] This distribution network commences with an upstream water intake structure on
the Waipawa River which would divert part of the river flow (including the controlled
releases from the dam) for use within Zones A-D. The intake would be screened to

exclude fish.

Figure 13: Location of Intake for Zones A-D**

[776] The alignment of the headrace canal would be constrained by the topography of
the area and follow the base of hilly ground to maintain ‘head’ while minimising
earthworks. The width of the canal varies from 8.6m to 21m and the depth from 1.4m
to 2.7m. A gravelled access track would run alongside the canal which would be

fenced.

[777] Within the headrace canal there would be five ‘drop structures’ to enable the
elevation of the canal to be reduced as it reaches lower land. These structures range
from 5m to 8m in height. At some points there would be ‘siphons’ where the canal is
piped across rivers or streams, and bridges would cross the canal at various locations.

420 Tonkin & Taylor, Ruataniwha Water Storage Scheme — project description, May 2013, Ruataniwha Water Storage
Scheme application documents, Key Reference Report, Folder 3, Tab 1, page 80, photo 5.1.
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Figure 14: A Canal at Rangitata (similar to the canals proposed for the RWSS)**

[778] Diameters of the underground pipes forming the primary distribution network
vary from 1600mm to 630mm. Where possible this distribution network would be

aligned to follow roads or property boundaries.

[779] A secondary distribution network would convey irrigation water from the
primary network to ‘farm gates’. At various points there would be *booster’ pumps to
maintain positive pressure to areas that could not be supplied by gravity. Pump sheds
would be required.

[780] Outlet structures would discharge water from the distribution network into a
tributary of the Mangaonuku Stream (which would then flow back into the Waipawa
River) and a farm water course/drain connecting to the Kahahakuri Stream (which
would then flow into the Tukituki River). The outlet structures would dissipate the
energy of any water leaving the irrigation system and returning to rivers or streams so
that in-stream environmental damage, including damage to fish spawning, is avoided.
The Project Description report by Tonkin & Taylor** indicates that high pressures might
occur when the scheme has few users, such as during the initial phase after construction.

421 |sthmus, Ruataniwha Water Storage Scheme — landscape and visual effects assessment, May 2013, Ruataniwha
Water Storage Scheme application documents, Folder 7, Tab 3, page 19, figure 9.

422 Tonkin & Taylor, Ruataniwha Water Storage Scheme — project description, May 2013, Ruataniwha Water
Storage Scheme application documents, Key Reference Report, Folder 3, Tab 1, paragraph 5.7.1.1.
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Distribution network for Zone M

[781] The proposed downstream intake for this zone is on the northern bank of the
Waipawa River, downstream of Waipawa and a little under 1km upstream of the
confluence of that river with the Tukituki (Figure 15). Again there would be screening to

exclude fish.

Figure 15: Waipawa River in the Vicinity of the Proposed Downstream Water Intake*

[782] Many years ago the Waipawa River flowed in a north-easterly direction through
Zone M. In the 1880s it was diverted to join the Tukituki River at its current
confluence. As a result the Papanui Stream now flows along part of the old Waipawa
River. It is fed by groundwater, run-off from the surrounding land, and drainage from
the Te Aute Basin via a man-made diversion. Currently the Papanui Stream is in a

degraded condition.

[783] Under the proposed scheme the old Waipawa riverbed and the Papanui Stream

would provide the primary distribution network for Zone M, with individual farm

423 Tonkin & Taylor, Ruataniwha Water Storage Scheme — project description, May 2013, Ruataniwha Water Storage
Scheme application documents, Key Reference Report, Folder 3, Tab 1, page 95, photo 5.9.
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connections at various locations along the length of the network. A combination of
canal and stop bank construction within the old riverbed would be required. 1t is
estimated that at peak irrigation demand the flow would be 1.77 m%s. To support in-
stream ecology a residual flow of 50 I/s would be continuously supplied to the Papanui

Stream. Riparian planting would take place along the entire length of the stream.

Applications before the Board

[784] The applications for resource consents before the Board are (depending on the
particular application) within the administrative jurisdiction of the CHBDC, HDC and
HBRC.** The NoR is within the jurisdiction of CHBDC. A list of the matters applied
for by HBRIC is detailed in Appendix 7 and summarised below. Some of the activities
involved in the scheme are permitted by the relevant plan/s and no consents are required

for those activities.

Applications for resource consents

[785] These applications cover everything to do with the construction of dam
structures and other activities such as earthworks (including borrow areas and cut-to-
waste disposal areas), vegetation clearance, streambed works, gravel extraction, water
takes, construction lay down areas, concrete batching and all associated discharges to
land, air and water, including discharges of stormwater. The applications also cover all
aspects of the ongoing existence, operation, and maintenance of the RWSS so that

irrigation water can be supplied to farmers who participate in the scheme.

[786] The following consents are sought:

. NSP 13/02. 002 (HBRC Consent Number: LU120370C): Land use
consent, water permit and discharge permit to construct, operate, and

maintain a dam on the Makaroro River;

424 part A — resource consent applications and Part B — Notice of Requirement — Zones A to D primary distribution
systems , Ruataniwha Water Storage Scheme application documents, Folder 1, Tab 1 and Tab 2.
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NSP 13/02. 003 (HBRC Consent Number: WP120371M): Water
permit and discharge permit to dam, take, divert, use (for electricity) and

to operate the dam and reservoir;

NSP 13/02. 004 (HBRC Consent Number: LU120372C): Land use
consent, water permit and discharge permit to construct, operate and

maintain the upstream water intake structure on the Waipawa River;

NSP 13/02. 005 (HBRC Consent Number: WP120373T): Water
permit to divert and take water from the Waipawa River near Makaroro

Road via a water intake structure;

NSP 13/02. 006 (HBRC Consent Number: LU120374C): Land use
consent, water permit and discharge permit to construct, operate and

maintain a downstream water intake structure on the Waipawa River;

NSP 13/02. 007 (HBRC Consent Number: WP 120375T): Water
permit to divert and take water from the Waipawa River near the southern

end of Walker Road via a water intake structure;

NSP 13/02. 008 (HBRC Consent Number: LU120376C): Land use
consent, water permit and discharge permit to install and maintain
siphons pipelines and/or culverts associated with a water distribution

system under the beds of rivers and streams;

NSP 13/02. 009 (HBRC Consent Number: LU120377C): Land use
consent, water permit and discharge permit to construct, operate and
maintain the primary headraces, canals and pipelines within, or near to,
the beds of rivers and streams, and to also allow for emergency

overflow/spillway discharges to land and surface water;

NSP 13/02. 010 (HBRC Consent Number: LU120378C): Land use
consent, water permit and discharge permit to build and maintain water

outfall structures on a tributary to the Mangaonuku Stream;
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NSP 13/02. 011 (HBRC Consent Number: DP120379W): Discharge
permit to discharge water and any associated contaminants through an

outfall structure to a tributary of the Mangaonuku Stream;

NSP 13/02. 012 (HBRC Consent Number: LU120380C): Land use
consent, water permit and discharge permit to construct, operate and

maintain water outfall structures on the Kahahakuri Stream;

NSP 13/02. 013 (HBRC Consent Number: DP120381W): Discharge
permit to discharge water and any associated contaminants through an
outfall structure to a tributary of the Kahahakuri Stream;

NSP 13/02. 014 (HBRC Consent Number: LU120382L): Land use
consent for the use of production land within the Tukituki River
catchment facilitated by the RWSS;

NSP 13/02. 015 (HBRC Consent Number: LU120388P): Land use
consent to allow for trees and shrubs to be planted within the Upper

Tukituki Flood Control Scheme area;

NSP 13/02. 016 (HBRC Consent Number: LU120400D): Coastal
permit to allow for the placement of sand and gravel for the purposes of
beach nourishment in the Coastal Marine Area (CMA) at the mouth of
the Tukituki River.

NSP 13/02. 018: Land use consent for all uses of land associated with
construction, operation and maintenance of (a) Water storage dam, (b)
intake structures, (c) outfall structures, (d) all associated earthworks,
vegetation removal, road construction, plantings, storage of hazardous
substances, within the jurisdiction of the CHBDC; and

NSP 13/02. 019: Land use consent for the establishment and operation of
a water reservoir on and in the vicinity of the Makaroro River within the
jurisdiction of the HDC.
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The Notice of Requirement for a designation

[787] The NoR (NSP 13/02. 017) relates to the primary headrace canal and pipelines
located within Zones A-D. In terms of the NoR the designation is to enable the supply
of water through the primary distribution network by:

. providing for the primary distribution system headrace canal and pipeline
within Zones A-D of the scheme, including the construction of farm

bridges over the headrace canal; and

. placing restrictions on land and water as reasonably necessary for the
safe or efficient functioning or operation of the primary distribution

system headrace canal and pipeline within Zones A-D of the scheme.

For the primary distribution network the corridor of land in respect of which the
designation is sought is a maximum of 100m wide and an average of approximately

60m. It is a maximum of 25m wide where the primary distribution pipeline is proposed.

[788] A series of plans showing the land that is to be subject to the NoR are attached to
the NoR.**

Framing and categorisation of the applications

[789] It appeared to be common ground that the correct applications for the proposed
RWSS had been made and that the categorisation of the applications (as land use
consents and so on) is accurate. Thus the primary issue for the Board is whether or not
the applications for resource consent should be granted and the NoR confirmed (and if
so, the conditions that should apply) rather than any technicalities surrounding the

framing or categorisation of the applications.

‘Bundling’ of applications

[790] The multiple resource consent applications before the Board involve a single

proposal. Where multiple consents for one proposal overlap to such an extent that they

425 part B — Notice of Requirement — Zones A to D primary distribution systems, Ruataniwha Water Storage Scheme
application documents, Folder 1, Tab 1 and Tab 2.
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cannot be realistically or properly separated, a holistic approach is traditionally adopted
with the proposal being assessed on the basis of the most stringent classification. The
intended purpose of bundling consents in this manner is to ensure that an overall
judgment can be brought to bear as to whether the proposal is in accordance with the

purpose of the RMA. This is referred to as bundling.

[791] There was general agreement between the planners that the applications before
the Board should be bundled and considered as a discretionary activity.”® The Board

agrees and has adopted that approach when considering the applications.

Further applications

[792] The RWSS Planning Assessment*’ identified a number of additional resource
consents that had not been applied for at this stage but are likely to be required in due

course. These can be summarised:*?

. Sediment extraction from within the reservoir behind the proposed dam

(post construction) for the purpose of maintaining water storage capacity;

o Stream crossings associated with secondary pipelines;

. ‘By-wash’ associated with secondary pipelines;

o Bridges or other forms of stream crossings within Zone M; and
. Sediment extraction for beach nourishment purposes.

Statutory framework for the Board’s deliberations

[793] Part 1 has already provided an overview of the statutory framework in Part 6AA

of the RMA which governs proposals of national significance. Section 149P specifies

426 Expert Conferencing Joint Witness Statement to the Board of Inquiry - Planners (RWSS planning assessment), 23
October 2013, paragraph 11.

21 Environmental Management Services Limited, Ruataniwha Water Storage Scheme — planning assessment, May
2013, Ruataniwha Water Storage Scheme application documents, Folder 5, Tab 1, page 25, paragraph 4.4.

428 C Drury and G Ide, HBRC Tukituki Catchment Proposal: Key Issues Report prepared for the EPA, July 2013,
page 29.
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the matters that must be considered by the Board, including a requirement for the Board
to have regard to the Ministers’ reasons for directing the matter to the Board and any
information provided to it by the EPA under s 149G.

[794] Beyond these requirements there are particular provisions relating to the
applications for resource consents and the NoR. There are also specific requirements
relating to the contents of the Board’s report. We will briefly explain each of these

matters.

Provisions relating to the resource consent applications

[795] In relation to the resource consent applications the Board is required by
s 149P(2) to apply ss 104-112 of the RMA as if it were a consent authority.

[796] For present purposes the critical section is s 104 which relevantly provides:

“104 Consideration of applications

@ When considering an application for a resource consent and any
submissions received, the consent authority must, subject to Part 2, have
regard to —

€)) any actual and potential effects on the environment of allowing
the activity; and

(b) any relevant provisions of —
(i) a national environmental standard;
(i) other regulations:
(iii)  anational policy statement;
(iv)  aNew Zealand coastal policy statement;

(V) a regional policy statement or proposed regional policy
statement; and

(vi)  aplanor proposed plan; and

(c) any other matter the consent authority considers relevant and
reasonably necessary to determine the application.
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Apart from s 104B which empowers a consent authority to grant or refuse an
application and impose conditions under s 108 if the application is granted, the

remaining sections referred to in s 149P(2) are of no immediate significance.

Provisions relating to the Notice of Requirement

[797] A NoR for a designation may only be issued by a requiring authority. As we
have already mentioned in Part 1, HBRIC was approved as a Requiring Authority for
the distribution system on 28 March 2013.*° When considering a NoR the Board is
directed by s 149P(4) to have regard to the matters set out in s 171(1) and to comply
with s 171(1A) as if it were a territorial authority.

[798] Section 171 relevantly provides:

“171 Recommendation by territorial authority

(1A) When considering a requirement and any submissions received, a
territorial authority must not have regard to trade competition or the
effects of trade competition.

@ When considering a requirement and any submissions received, a
territorial authority must, subject to Part 2, consider the effects on the
environment of allowing the requirement, having particular regard to —
@) any relevant provisions of —

0] a national policy statement;

(i) a New Zealand coastal policy statement;

(i) a regional policy statement or proposed regional policy
statement;

(iv)  aplan or proposed plan; and

(b) whether adequate consideration has been given to alternative
sites, routes, or methods of undertaking the work if —

(1 the requiring authority does not have an interest in the
land sufficient for undertaking the work; or

(i) it is likely the work will have a significant adverse
effect on the environment; and

429 hitp://www.mfe.govt.nz/rma/central/designations/requiring-authorities-table.html

246


http://www.mfe.govt.nz/rma/central/designations/requiring-authorities-table.html

(©) whether the work and designation are reasonably necessary for
achieving the objectives of the requiring authority for which the
designation is sought; and

(d) any other matter the territorial authority considers reasonably
necessary in order to make a recommendation on the
requirement.

Although s 171(2) only allows territorial authorities to make a recommendation to the
requiring authority, the Board has wider powers under s 149P(4)(b). It can cancel the
requirement, confirm it, modify it, or impose such conditions as the Board thinks fit.

[799] The approach that the Board is required to adopt in relation to the NoR is similar
to the approach the Board is required to take in relation to the applications for resource
consents. However, there is a subtle distinction. Whereas in relation to applications for
resource consents the Board must “have regard to” any actual or potential effects on the
environment, in the case of the NoR it is required to consider the effects on the

environment. Part 2 of the RMA prevails in each case.

[800] The main difference between the application for the resource consents and the
NoR is that there are two additional considerations in the case of the NoR. The first is
whether adequate consideration has been given to alternative sites, routes or methods,
and the second is whether the work and designation are reasonably necessary for

achieving the objectives of the requiring authority for which the designation is sought.

[801] Another subtle distinction is that the Board is required to “have regard to” the
relevant statutory instruments referred to in s 104(1)(b) and to “have particular regard

to” the relevant statutory instruments referred to in s 171(1)(a).

Statutory Instruments

[802] A planning analysis of the RWSS has been undertaken by HBRIC in relation to
the relevant policy and planning documents prepared under the RMA that need to be
considered as part of the assessment of the resource consent applications and the NoR.
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The AEE,” a RWSS planning assessment prepared by EMS,** and the s 149G Key
Issues Reports provided by HBRC, CHBDC and HDC provide a detailed analysis of the
relevant policy statements and plans.

[803] In terms of s 104(1)(b) and s 171(1)(a) of the RMA the RWSS has been assessed

in relation to the relevant aspects of the following statutory instruments: **

National Policy Statements/Coastal Policy Statement

e National Policy Statement for Freshwater Management 2011;

e National Policy Statement for Renewable Electricity Generation 2008;

e Proposed National Policy Statement on Indigenous Biodiversity; and

e New Zealand Coastal Policy Statement 2010.

National Environmental Standards/Regulations

o Resource Management (National Environmental Standard for Sources of
Human Drinking Water) Regulations 2007;

o Resource Management (Measurement and Reporting of Water Takes)
Regulations 2010; and

o Resource Management (National Environmental Standard for Assessing
and Managing Contaminants in Soil to Protect Human Health)
Regulations 2011.

430 Hawke’s Bay Regional Investment Company Ltd, Ruataniwha Water Storage Scheme — Part C Assessment of
Environmental Effects, May 2013, Ruataniwha Water Storage Scheme application documents, Folder 2, Tab 1, page
89.

31 Environmental Management Services Limited, Ruataniwha Water Storage Scheme — planning assessment, May
2013, Ruataniwha Water Storage Scheme application documents, Folder 5, Tab 1, pages 31-60.

32 Some of the instruments that we list below are not specifically mentioned in those sections but we have considered
them on the basis that they constitute “any other matter” in terms of s 104(1)(c) and s 171(1)(d).
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Regional Policy and Planning Documents

. Hawke’s Bay Regional Resource Management Plan including:
- PC4 — Managing the Built Environment;
- PC5 - Land Use and Freshwater Management;
- PC6 — Tukituki Catchment; and

. Hawke’s Bay Regional Coastal Environment Plan.

District Plans
. Central Hawke’s Bay District Plan; and

. Hastings District Plan.

[804] The Joint Witness Statement (Planners RWSS)**? records agreement that all of
the relevant planning documents (National, Regional and District) have been identified.
However, there are areas of disagreement about the intent and interpretation of some

provisions within those planning documents.

[805] These statutory instruments set out objectives, policies (and in some cases rules)
which the Board must have regard to (or particular regard to in the case of the NoR)
when considering the RWSS. To a large extent these objectives, policies and rules do
not of themselves constitute “principal issues that were in contention” for the purposes
of s 149Q and R of the RMA. Rather the principal issues that were in contention tended

to arise from the RWSS proposal and its effects.

[806] Most of the statutory instruments have already been analysed in some detail in
Part 2 of this report. However, it is necessary to revisit them with reference to the
RWSS. We begin by considering the National Policy Statements and the New Zealand

Coastal Policy Statement.

4% planners Joint Witness Statement — RWSS-Planning Assessment, 23 October 2013, paragraph 11.
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National Policy Statement for Freshwater Management (NPSFM)

[807] In the context of the RWSS, the NPSFM is the most significant National Policy
Statement. It is intended to help drive national consistency of local RMA planning and
decision making for fresh water management while allowing for an appropriate level of

regional flexibility in implementation.**

[808] The NPSFM requires overall water quality to be maintained or improved within
a region. It also requires councils to safeguard the life-supporting capacity, ecosystem
processes and indigenous species (including their associated ecosystems) of fresh water.
Councils are also required to manage fresh water efficiently within set limits and to

address over-allocation.

[809] The objectives and policies set out in the NPSFM relate directly to decisions on
these consent applications and the NoR. Indeed, the NPSFM was the catalyst that led to
proposed PC5 and PC6.

[810] The following provisions of the NPSFM have been identified by CHBDC and
HDC as being directly relevant to the decisions on the RWSS proposal:*®

. Objective Al;

. Objective A2(c);

o Objective B1,

o Objective B3;

o Objective C1; and

. Objective D1.

43 Environmental Management Services Limited, Ruataniwha Water Storage Scheme — planning assessment, May
2013, Ruataniwha Water Storage Scheme application documents, Folder 5, Tab 1, page 31.

4% 5 Allan, Central Hawke’s Bay District Council and Hastings District Council - Key Issues Report prepared for the
EPA, July 2013, at page, 6.
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Those objectives cover water quality, water quantity, integrated management and
tangata whenua roles and interests. The Board agrees that they are directly relevant to
the RWSS proposal.

[811] Having considered those objectives and supporting policies, the Board is of the
view that the RWSS is entirely consistent with the outcomes sought to be achieved by
the NPSFM.

National Policy Statement for Renewable Electricity Generation (NPS REG)

[812] The RWSS includes a hydro electric power station with a 6.5mw generation
capacity associated with the dam and reservoir operation which makes the NPS REG
relevant.”*® Relevant provisions of the NPS REG have been identified in the RWSS

Planning Assessment.**

[813] The NPS REG ensures that the national benefits of renewable electricity
generation are taken into account in consenting decisions. The Board is required to
have particular regard to the location requirements, the logistical or technical
practicalities, and infrastructure requirements associated with developing, upgrading,

operating, or maintaining renewable energy generation activities.*®

[814] The Board is of the view that the proposed hydro electricity component of the
RWSS supports the outcomes contemplated by the NPS REG.

National Policy Statement on Electricity Transmission (NPSET)

[815] This National Policy Statement is relevant to the extent that the RWSS may
cause adverse effects on the national grid owned and operated by Transpower NZ
Limited (Transpower). Part of the proposed primary head race canal will transverse
under, or in close proximity to, Transpower’s 110kV transmission lines on the

Ruataniwha Plains.

43 g Allan, Central Hawke’s Bay District Council and Hastings District Council - Key Issues Report prepared for the
EPA, July 2013,at page 7.

37 Environmental Management Services Limited, Ruataniwha Water Storage Scheme — planning assessment, May
2013, Ruataniwha Water Storage Scheme application documents, Folder 5, Tab 1, section 6.1.2, page 32.

4% Environmental Management Services Limited, Ruataniwha Water Storage Scheme — planning assessment, May
2013, Ruataniwha Water Storage Scheme application documents, Folder 5, Tab 1, page 32.
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[816] Of the policies in the National Policy Statement, Policies 10 and 11 are of
particular relevance to the RWSS. These policies are aimed at managing the adverse

effects of third parties on the transmission network.

[817] The Board has been advised that HBRIC has consulted with Transpower and has
accepted the conditions requested by Transpower in its submission. This will secure
compliance with the NPSET.**

New Zealand Coastal Policy Statement (NZCPS)

[818] The NZCPS is relevant to the proposed beach nourishment at the mouth of the
Tukituki River for which a resource consent application has been made.

[819] Gravel will be deposited within the Coastal Marine Area (CMA) adjacent to the
district boundary and close to the community of Haumoana. Trucks carrying gravel will
travel on roads passing through the coastal environment. They may also pass over or
very close to an area identified by the HDC as having high ecological values. Of the
seven objectives and 20 policies in the NZCPS, Objectives 1 and 2 of the NZCPS are of
particular relevance to the beach nourishment. These Objectives require the integrity,
form, functioning and resilience of the coastal environment to be safeguarded and the
natural character to be preserved.

[820] Beach nourishment in the CMA is part of a package of offsets to be provided by
the RWSS. It relates to the sediment loss in the river resulting from the dam. The
proposed beach nourishment is intended to maintain the functioning of the coastal

environment.

[821] Beach nourishment would add “like for like” to the beach and place sediment
where it will be reworked by waves so that within a few tides it will be indefinable from
the rest of the beach. Policies 13 and 14 of the NZCSP, which preserve the national
character of the coastal environment and promote restoration or rehabilitation of the

natural character of the coastal environment, are therefore relevant.

439 M Chrisp, Evidence in Chief, page 21.
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[822] One of the proposed conditions of consent*” requires an ecologist to inspect the
beach nourishment areas before the beginning of the deposition period each year to
ensure there are no nesting birds in the beach deposition areas. Having regard to the
offset provided by the beach nourishment and the associated conditions,** the Board is
of the view that the proposed beach nourishment is consistent with the relevant

objectives and policies of the NZCPS.

Proposed National Policy Statement for Indigenous Biodiversity (pNPSIB)

[823] Although the pNPSIB was publically notified in January 2011, it still remains a
proposed National Policy Statement. While the Board is entitled to have regard to the
pNPSIB, it is not obliged to do so under s 104(1)(b)(iii) of the RMA as it still remains a

proposed policy statement.

[824] In their opening submission counsel for EDS referred to the comment in Day v

Manawatu-Wanganui Regional Council: *?

“Notwithstanding that it [pNPSIB] has no statutory effect and the number of

submissions made on it we consider the document is worthy of respect as a reflection of

considered opinion particularly as it reflects international best practice”.**®

There was general agreement during the hearing that weight should be given to the

pNPSIB and the Board agrees with that approach.

[825] The pNPSIB seeks to promote the maintenance of indigenous biodiversity while
recognising the positive contribution of landowners and guardians/kaitiaki. It contains a
list of criteria for identifying areas of indigenous vegetation and habitats of indigenous
fauna that have been recognised as being rare and/or threatened at a national level. This

requires district and regional plans to identify these areas of significant biodiversity.

440 RWSS Proposed Resource Consent Conditions dated 20 January 2014 - NSP 13/02. 016 (HBRC Consent -
CD120400D) - Beach Nourishment — Condition 10.

41 RWSS Proposed Resource Consent Conditions dated 20 January 2014 - NSP 13/02. 016 (HBRC Consent
CD120400D) - Beach Nourishment, page 41.

42 Day v Manawatu-Wanganui Regional Council, [2012] NZ EnvC, 182.

83 Tykituki Catchment Proposal Hearing Transcript, page 1960.
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[826] Environmental mitigation proposals have been incorporated into the conditions
for, and design of, the RWSS.** We consider that this approach is in accordance with
the pNPSIB.

[827] That completes our discussion about the National Policy Statements and the
Coastal Policy Statement. We now make brief reference to National Environmental

Standards and Regulations.

National Environmental Standards and Regulations

[828] The Resource Management (National Environmental Standard of Sources of
Human Drinking Water) Regulations and the Resource Management (Measurement and
Reporting of Water Takes) Regulations have been discussed earlier with reference to
PC6 and it is unnecessary to repeat that earlier discussion. Suffice to say the Board is
satisfied the proposed consent conditions will ensure the RWSS is consistent with those
Regulations.

[829] The Resource Management (National Environmental Standard for Assessing and
Managing Contaminants in Soil to Protect Human Health) Regulations will be
addressed later with reference to soil contamination.** As will become apparent at that
time, the Board is of the view that the RWSS is compatible with that Regulation.

[830] The next series of statutory instruments that we are required to have regard to (or

particular regard to) are of a regional nature.

Hawke’s Bay Regional Coastal Environment Plan (Coastal Plan)

[831] The matter of beach nourishment has been discussed under the heading ‘NZ
Coastal Policy Statement’. The objectives and policies in the Coastal Plan are relevant
to the proposed beach nourishment at the mouth of the Tukituki River. Part D (Section
17) of the Coastal Plan specifically addresses “disturbances, depositions and
extractions” in the CMA.

444 HBRIC Ltd, Proposed Integrated Mitigation and Offset Approach, May 2013, Ruataniwha Water Storage Scheme
application documents, Folder 3, Tab 6.
445 at paragraph [984] to [989] of this report.
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[832] The Board has considered the Coastal Plan and agrees with Mr Chrisp that the
proposed beach nourishment seeking to mitigate adverse effects on a dynamic coastal

process, is consistent with this policy.*®

Hawke’s Bay Regional Resource Management Plan (RRMP)

[833] As already mentioned, the RRMP is a combined Regional Policy Statement
(RPS) and Regional Plan. It was first notified in 2000 and became operative in 2006. It
sets out a wide range of objectives, policies, methods and rules in relation to the

management of natural and physical resources within the jurisdiction of the HBRC.

[834] Of relevance to the RWSS are objectives and policies relating to the loss and
degradation of soil, the scarcity of indigenous vegetation and wetlands, the effects of
conflicting land use, groundwater quality and quantity, surface water resources, river
bed gravel extraction, natural hazards, maintenance and enhancement of physical
infrastructure (including water supply), and the recognition of matters of significance to
iwi and hapa. Having considered those matters the Board is satisfied that the RWSS is
consistent with the RRMP.

[835] In reaching that conclusion we have taken into account PC4 which became
operative on 1 January 2014. That plan change introduced into the RPS component of

the RRMP new provisions relating to the built environment and infrastructure..

Proposed Change 5 - Land use and fresh water management

[836] As mentioned in Part 1 of this report, PC5 was publically notified on 2 October
2012 and is currently under appeal to the Environment Court. For reasons given in Part

1*" the Board has given PC5 considerable weight.

[837] PC5 introduces new provisions relating to the integrated management of water
and land into RPS component of the RRMP in order to give effect to the NPSFM.
Objectives 1 and 2 and their associated policies are of particular relevance to the RWSS.

44 M Chrisp, Evidence in Chief, page 48.
447 at paragraph [108] and [109] of this report.

255



Those provisions set out the overarching approach to the integrated management of

water and land resources, focussing on a catchment based approach.

[838] In relation to the Tukituki Catchment PC5 records that primary values and uses
of water include maintaining or enhancing land-based primary production,*® and POL
LW?2 (1) gives priority to maintaining or enhancing the primary values and uses. POL
LW4 sets out the non regulatory methods for managing freshwater and land use in an
integrated manner, and the anticipated environmental results include “water storage is

developed to increase water availability and security for water users”.*?

[839] We are satisfied that the RWSS is consistent with the objectives and policies of
PC5.

Proposed Change 6 — Tukituki catchment

[840] PC6, which inserts new sections into chapter 5 (5.9) and chapter 6 (6.9) of the
RRMP relating to the Tukituki River Catchment, has been analysed in detail in Part 2 of
this report. Up to the time the Ministers referred PC6 and RWSS to the Board they
were largely developed in concert. The Board determined that PC6 (as amended) should

proceed. For the reasons given in Part 1*° considerable weight should be given to PC6..

[841] Subject to the other objectives stated in PC6, OBJ TT1 (5) specifically enables
the development of community irrigation schemes that improve and maximise the
efficient allocation and use of water. With reference to water quality POL TT6 (2) sets
out the decision making criteria for the use of production land associated with the
operation of a community irrigation scheme. In relation to water quantity POL TT7 and
TT13 make specific reference to community irrigation schemes and POL TT13A sets

policies for in-stream dams.

[842] When undertaking our assessment of the RWSS we have given considerable
weight to all the relevant objectives, policies and rules in PC6, including those stated in

448 at table 1 of Plan Change 5.
449 Table of anticipated environmental results in Plan Change 5.
“%0 at paragraph [104] and [105] of this report.
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the previous paragraph. For reasons that we will give in due course we are satisfied that
the RWSS is consistent with the provisions of PC6.

[843] Finally, we refer to the relevant district plans.

Central Hawkes Bay District Plan (CHBDP)

[844] The CHBDP became operative in May 2003 and a review of that Plan is
currently in progress. The CHBDC/HDC Key Issues Report sets out in some detail the
relevant objectives and policies.”" Three chapters of the Plan are particularly relevant to
the RWSS, namely chapter 4 (rural zone), chapter 10 (utilities), and chapter 13
(hazardous substances).

[845] These chapters are discussed in detail in the RWSS planning assessment.*? We
are satisfied that the RWSS has been developed and advanced in a manner which is

consistent with the objectives and policies of the operative CHBDP and the review.

Hastings District Plan

[846] Only a part of the RWSS reservoir is within the jurisdiction of the HDC and as
indicated in Part 1 of this report, the HDC District Plan is under review. Again the
CHBDC/HDC Key Issues Report sets out in detail the relevant objectives and
policies.**® Parts of the Hastings District Plan (HDP) which are most relevant to the
RWSS are the sections on landscape areas, earthworks, network utilities, and mineral

aggregate and hydrocarbon extraction.

[847] These provisions have also been discussed in some detail in the RWSS planning
assessment.”* The RWSS has been developed and advanced in a manner which is
consistent with the objectives and policies of the operative HDP. Given that the

proposed review was only notified in November 2013, we have given it no weight.

41 g Allan, Central Hawke’s Bay District Council and Hastings District Council - Key Issues Report prepared for the
EPA, July 2013,at page 25.

452 Environmental Management Services Limited, Ruataniwha Water Storage Scheme — planning assessment, May
2013, Ruataniwha Water Storage Scheme application documents, Folder 5, Tab 1, page 22.

3 5 Allan, Central Hawke’s Bay District Council and Hastings District Council - Key Issues Report prepared for the
EPA, July 2013,at page 36.

% Environmental Management Services Limited, Ruataniwha Water Storage Scheme — planning assessment, May
2013, Ruataniwha Water Storage Scheme application documents, Folder 5, Tab 1, from page 57.
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Summary of findings in respect to statutory instruments

[848] The Board has reviewed and given consideration to all of the statutory
instruments identified by HBRIC and confirmed as relevant during planning
conferencing. The Board is satisfied that overall the RWSS is consistent with the
outcomes sought by those statutory instruments and further that the RWSS is consistent

with the relevant objectives and policies (and, where relevant, the rules).

Principal issues that were in contention

[849] As mentioned in Part 1, ss 149Q(2) and 149R(3) require the Board to include in
its draft and final reports “a statement of the principal issues that were in contention”
and the “main findings” of the Board on those issues. At first sight this might suggest
that the Board would be justified in confining its attention to the major issues and
effectively ignoring issues that might not have been raised with any vigour at the

hearing.

[850] One of the major issues is the actual and potential effects of the RWSS on the
environment. This means that in terms of ss 104(1)(a) the Board must, subject to Part 2
of the RMA, have regard to “any actual and potential effects on the environment” of
allowing the RWSS. And in the case of the NoR the Board is required by s 171(1) to
consider the effects on the environment of allowing the requirement. Thus a wide range

of matters need to be considered.

[851] When determining the matters in issue we have been assisted by the Assessment
of Environmental Effects (AEE)** filed with the application suite and the RWSS
Planning Assessment*® both of which identified a range of issues that require the
Board’s consideration. We also have been assisted by the Key Issues Reports provided
by HBRC, CHBDC and HDC*' pursuant to s 149G.

%5 Hawke’s Bay Regional Investment Company Ltd, Ruataniwha Water Storage Scheme — Part C Assessment of
Environmental Effects, May 2013, Ruataniwha Water Storage Scheme application documents, Folder 2, Tab 1.

¢ Environmental Management Services Limited, Ruataniwha Water Storage Scheme — planning assessment, May
2013, Ruataniwha Water Storage Scheme application documents, Folder 5, Tab 1.

57 1t should be noted the CHBDC and HDC produced a combined Key Issues report under s 149G of the RMA.
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[852] For the purposes of ss 149Q and 149R the Board has concluded that the

principal issues in contention were:

. the actual and potential effects of scheme on the environment in terms of
s 104(1)(a);

. consultation;

o lapsing period for resource consents and NoOR;

o s 105(1) considerations;

. s 107 considerations;

o s 171 matters;

. consideration of alternatives;

. mitigation and offsetting;

. management plans; and

o Part 2 matters.

As the Board found when considering the principal issues relating to PC6, there is an

overlap between many of these issues.

[853] The first principal issue that was in contention — the actual and potential

environmental effects under s 104 — gives rise to its own list of issues:

o geotechnical design and dam safety;
. water quality/land use;

) water quantity;

) roading, traffic, noise, and dust;

J soil contamination;

. network utilities;
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. terrestrial ecology;

. aquatic ecology;

. archaeology and built heritage;
. landscape;

. cultural;

o amenity and recreation;

. social; and

. economics.

[854] Some of these effects arise during the course of construction while others are
post-construction effects. In order not to traverse the same ground twice we have
identified each issue and have considered its relevance in both the construction and

post-construction phases.

[855] As we mentioned with reference to PC6, there are numerous reports,
submissions, representations and evidence before the Board in relation to the RWSS.
They reflect considerable effort and thought on the part of all involved. While it has not
been possible to make specific reference to all these matters the Board has taken them

into account when undertaking its evaluation and arriving at its findings.

[856] The Board has also had regard to (and in the case of the NoR had particular
regard to) the relevant instruments referred to in ss 104(1)(b) and 171(1)(a). Most of
those instruments have already been discussed. Further, we have applied Part 2 of the

RMA when considering the various issues.

[857] We begin our evaluation of the issues by considering each of the matters that we
have listed arising from s 104(1)(a) of the RMA. After that we will address the

remaining principal issues in contention.

260



Geotechnical design and dam safety

[858] Twenty two submitters expressed concern about the proximity of the proposed
dam to the Mohaka Fault and the hazard that would arise if the dam ruptured. Some
alleged that the seismic risk had not been adequately investigated or considered. Others

raised the possibility of unknown faults in the area.

The seismic hazard

[859] HBRIC commissioned four studies relating to seismic issues which were
undertaken by the Institute of Geological and Nuclear Sciences Limited (GNS). Dr
Pilar Villamor,*® a geologist, was the lead author for three of the reports. She provided
a brief of evidence confirming that the seismic studies undertaken for the RWSS
feasibility study were “appropriate and consistent with international practice”. She also
records that those studies confirmed “there is no evidence of active (earthquake) fault
lines (capable of producing ground displacement of several metres) at the proposed dam

footprint”.**

[860] The closest fault to the proposed dam site is the Mohaka fault which is about
800m away (Figure 16). That fault runs beneath the proposed reservoir. Dr Villamor
indicated that of the three faults that were located, this fault would produce the largest

earthquake. However, it had not ruptured “during historical times”.*®

[861] Dr Villamor explained that the Mohaka Fault:*®*

“...has shown itself capable of producing earthquakes with a moment
magnitude, or Mw, of 7.5 every ¢. 1125-1300/yr on average (Report 2, section
4.2; Report 1, section 4.1; and Stirling et el. 2012)...”

She said that she preferred not to use the Richter magnitude scale because for
increasingly larger earthquakes it progressively under-estimated the actual energy

release.

“8 Dr Villamor is also referred to as Dr Maria Pilar Villamor Perez.
9 p villamor, Evidence in Chief, paragraph 2.2(a) and (b).

“60 p vjllamor, Evidence in Chief, paragraph 2.2(c) and (d).

“81 p villamor, Evidence in Chief, paragraph 3.6(b).
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[862] For a Mw 7.5 rupture on the Mohaka Fault the expected average ground
displacement would be 4.5m (+/- 1 m) laterally and up to 1m vertically at the fault
itself. In other words, one side of the fault would move sideways by up to 4.5m and

down by up to 1m, with respect to the other side of the fault.**

Active Faults
- Proposed Dam Footprint
[:l Maximum Design Flood Level

0 1

km

Figure 16: Earthquake Fault-lines in Vicinity of Dam*®

“2 p \/illamor, Evidence in Chief, paragraph 3.6(d).
%83 p villamor, Evidence in Chief, page 23, Exhibit PV 1: Major active (earthquake) faults around the proposed dam

site.
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[863] During major earthquakes worldwide it has been observed that “small”
displacements (usually less than 1m over distances of a few hundred metres to a few
kilometres) occur close to the fault. This type of deformation is known as ‘secondary
rupture’. Investigation of the possibility of “secondary rupture” at the proposed dam
footprint and at nearby sites revealed that there was no evidence of secondary

displacement during at least the last 10,000 years.**

[864] In response to submissions expressing concern about the proximity of the dam to

major earthquake fault-lines, Dr Villamor commented:“®®

“...the proposed dam is located in a seismically active area because Hawke’s
Bay, and, in fact, the whole North Island, is located at the boundary of two
tectonic plates (Report 1, section 1.2.1). In the Hawke’s Bay region several
active (earthquake generating) faults are mapped. There are three active fault-
lines, the Mohaka, Wakarara and Mangataura faults, in the vicinity of the
proposed dam site (Report 1, section 4)...”

She considered that the degree of seismic hazard had been identified and appropriately
assessed and that the concerns raised by submitters should be considered “in the context

1 466

of Hawke’s Bay and North Island faulting generally”.

Dam design

[865] Under the New Zealand Society of Large Dams Guidelines the proposed dam is
classified as a dam with a “high potential impact”. This reflects that a failure would
have a major or catastrophic effect placing more than 100 people at risk. As a result of
this classification high design standards are specified, a dam safety assurance
programme is required, and an emergency action plan has to be prepared.*®’

[866] A “dam break analysis” modelled the effects of a dam failure and the emptying
of the reservoir. This indicated extensive and deep flooding downstream with 373

houses experiencing flooding to a depth of 0.5m or greater, and water levels of up to 3m

464 p Villamor, Evidence in Chief, paragraph 3.6(e) - (j).

%65 p villamor, Evidence in Chief, paragraph 3.4.

%66 p villamor, Evidence in Chief, paragraph 3.7.

7 HBRC Engineering, Ruataniwha Water Storage Scheme — Dam Break analysis, May 2013, Ruataniwha Water
Storage Scheme application documents, Folder 7, Tab 4, page 39, section 9.
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in some places.”® The Board accepts that the assumptions underlying this analysis,
especially the breach development time of 1 hour and a consequent peak outflow of

45,000 m/s, are conservative.

[867] Phillip Carter, a Civil Engineer with 47 years of dam engineering experience,
much of it in New South Wales, Australia, was involved in the design of the dam. He
explained that the CFRD was adopted because it provided the best solution for the site’s
geotechnical issues and the materials available. He noted that the dam would be

constructed on a hard rock foundation*®.

[868] Mr Carter said the view that CFRD is “inherently resistant to seismic loading” is
widely supported by dam engineering specialists and by organisations such as The
International Committee on Large Dams. He explained that the dam would have to be
capable of withstanding the “maximum design earthquake” (which is based on the
“maximum credible earthquake”) without uncontrolled release of the water in the

reservoir, 4°

[869] Dr Trevor Matuschka, a well experienced Civil Engineer with New Zealand and
worldwide experience in dam design, peer reviewed both the choice of dam and its

design. He considered:*"*

“... investigations, design concepts and supporting analysis for the proposed
Ruataniwha dam ... are robust, have been undertaken by people with
appropriate experience and demonstrate the design will be fit for purpose. The
dam has been designed and must be constructed, operated and maintained in
accordance with the NZSOLD*" guidelines under proposed conditions 21-25 of
Schedule 2 of the consents. In this case | am confident that it will be safe and
capable of passing extreme floods and surviving extreme earthquake events.”

These words were expressly endorsed by Murray Gillon, another highly experienced

dam designer who peer reviewed the proposed dam.*”

488 HBRC Engineering, Ruataniwha Water Storage Scheme — Dam Break analysis, May 2013, Ruataniwha Water
Storage Scheme application documents, Folder 7, Tab 4, page 37, section 8.

489 p Carter, Evidence in Chief, paragraph 3.2.

470 p Carter, Evidence in Chief, paragraphs 3.3-3.6.

471 T Matuschka, Evidence in Chief, paragraph 3.19.

472 New Zealand Society on Large Dams (NZSOLD).

473 M Gillon, Evidence in Chief, paragraph 2.5.
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The Board’s findings

[870] There is no expert evidence before the Board suggesting that the technical safety

evaluation of the dam and its design is flawed in any way.

[871] The Board accepts that a CFRD dam can withstand severe shaking, foundation
displacement, and significant through-flow, all without failing. The proposed dam has
been designed to withstand the maximum credible earthquake without releasing the
reservoir. That event has an annual exceedance probability of 1in 10,000 years.
Moreover, for the reservoir to be released over the short period of an hour, a much more

severe event (with a significantly reduced probability) would be required.

[872] Understandably there is apprehension about safety issues. But the evidence
before the Board indicates that the risk (that is the probability and the consequences) of
a catastrophic dam failure has been properly evaluated and (subject to what we are
about to say) sufficiently reduced by the design of the dam and the obligations
contained in the conditions. Provided the conditions concerning dam design are

sufficiently robust, the issue of safety should not rule out the RWSS.

[873] During the hearing the question of an independent expert panel was raised by the
Board. This reflected that the Board was concerned that the proposed conditions might
not adequately cover the need for independent supervision of all aspects of the dam such
as design, construction, commissioning, operation and maintenance. Graeme Hansen,
the RWSS Project Manager, told the Board that Tonkin & Taylor Limited had provided
the expertise to date and that the Snowy Mountain Engineering Corporation was
expected to provide expert services for the next phase.””  When questioned by
Commissioner Howie, Mr Hansen said that he did not have any inherent objection to a

condition requiring an independent expert review panel. *°

[874] The Board is conscious that this is a very large dam retaining a substantial
volume of water. It is also conscious that the dam is located in a seismically active area

upstream of an urban area and a developed rural area, both with extensive infrastructure.

47 G Hansen, Tukituki Catchment Proposal Hearing Transcript, page 181.
47% G Hansen, Tukituki Catchment Proposal Hearing Transcript, page 182.
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While the Board accepts the competence of the experienced engineers that will be
involved and the safety conscious provisions of the New Zealand Society on Large
Dams Guidelines, it is conscious that every project of this nature has its own

peculiarities that require timely expert evaluation and review.

[875] For those reasons the Board has revised the conditions relating to the
construction of the dam to ensure that all further investigations, design, construction,
operation, maintenance are independently reviewed by a panel of at least three

independent experts at appropriate milestones.

Water quality/Land use

[876] The effect of the RWSS on water quality was one of the central issues for the
scheme. This reflects that good water quality is an essential value for freshwater
ecosystems as it enables aquatic life, such as fish and macroinvertebrates to survive and
reproduce. It also benefits human values, such as recreational (for example angling,
swimming) and is important for agricultural use (for example stock water, irrigation).

For Maori, water quality is an important aspect of the “mauri’ or life force of the river.

[877] With major dam construction comes a range of ancillary issues affecting the
environment. Some of these effects are temporary, such as the effects on water quality
as a result of construction. Others arise from the permanent storage of water within the
reservoir, discharge of water from the dam to the river, and from the ultimate use of

water, for example from intensification of land use.

Effects of construction

[878] A report from the Cawthron Institute*”® considered the effects of construction on
water quality. It predicted that those effects would rapidly reduce once the work site is
adequately stabilised but that the deposition of mobilised sediment downstream might
have longer term effects that would take 6-12 months for full recovery. Effects would
be most significant close to the proposed dam site and have less influence downstream

of the Waipawa and Tukituki confluences.

476 Cawthron Institute, Ruataniwha Water Storage Scheme — Aquatic Ecology Assessment of Effects, Cawthron (May
2013, Ruataniwha Water Storage Scheme application documents, Key Reference Report, Folder 5, Tab 3.
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[879] Dr Death accepted that if the construction of the dam was undertaken with due
care and using best management, these effects would have a relatively minor or short
duration effect on aquatic invertebrates.””” Expert witness conferencing produced a
consensus that the effects of the dam construction would be as reported in the Cawthron
Report and that the combination of the Construction Environmental Management Plan
and proposed conditions (including monitoring) would be an adequate way of

minimising the effects of construction on the river ecology.*®

[880] The Board finds that the effects of construction will be acceptable, provided

construction is managed in accordance with the conditions of consent.

Effects of storage in the reservoir

[881] As part of the feasibility study for the proposed RWSS, the National Institute of
Water and Atmosphere (NIWA) was commissioned to provide an assessment of the
effects on water quality in the proposed reservoir.*”® The scenarios modelled showed a

broad range of water qualities in the reservoir.

[882] Based on the full volume of 90million m® and a proposed mean annual discharge
of 6.34m%s,“® there would be a theoretical mean average time in the reservoir of 164
days. Movement of sediment down the river below the dam would be substantially

reduced and this would enhance water clarity.*"

[883] In general water quality in the reservoir is likely to be similar to the quality of
the inflow water. However, biological processes that occur naturally in lakes may
change the relative concentrations of some parameters. Unless an aeration system is

used there would be oxygen depletion in the bottom waters.

41" R Death, Evidence in Chief, paragraph 8.2.

478 Expert Conferencing Joint Witness Statement to the Board of Inquiry — RWSS effects on aquatic ecology, 28
October 2013, paragraphs 1 and 2.

419 NIWA, Ruataniwha Water Storage Scheme - Characterisation of Makaroro Reservoir water quality, May 2013,
Ruataniwha Water Storage Scheme application documents, Folder 5, Tab 2.

“8 Tonkin & Taylor data provided for the Feasibility Study.

81 NIWA, Ruataniwha Water Storage Scheme - Characterisation of Makaroro Reservoir water quality, May 2013,
Ruataniwha Water Storage Scheme application documents, Folder 5, Tab 2, page 7.
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[884] Water quality monitoring, including temperature and dissolved oxygen
concentrations at all depths, was recommended. It was suggested that data collection
techniques in the Ministry for the Environment Report (Burns et al. 2000 — Protocol for
Monitoring Trophic Levels of New Zealand Lakes and Reservoirs) should be adopted

for the monitoring of the reservoir and that monthly sampling should be sufficient.*®

[885] Conditions proposed for application NSP 13/02. 003 (WP120371M, Makaroro
damming, take, diversion and discharge) set the water quality monitoring, management
and reporting requirements for the reservoir. Dr Ausseil indicated that these conditions
had been developed from the suggestions as set out in the NIWA report.

[886] A condition requires the implementation of a monthly water quality monitoring
programme and the annual calculation of the Trophic Level Index based on four main
trophic indicators: water clarity, chlorophyll a, total nitrogen and total phosphorus. A

condition also requires the installation of an aerator and monitoring.

[887] Dr Ausseil informed the Board that he had not identified any submissions raising
concerns or queries in relation to these conditions specifically.*® That certainly appears

to be the case.

[888] The NIWA report®® recommended a number of catchment management

strategies:

. it would be expedient to remove all production forest trees within a
buffer zone at least 25m from the predicted high water line of the
reservoir and planting a buffer zone with native plants is recommended in
order to reduce sediment runoff into the reservoir;

. ideally, all roading infrastructure near the reservoir that will be required

for the future harvesting of the remaining forest should be constructed at

the same time;

82 NIWA, Ruataniwha Water Storage Scheme - Characterisation of Makaroro Reservoir water quality, May 2013,
Ruataniwha Water Storage Scheme application documents, Folder 5, Tab 2, page 69.

8 O Ausseil, Evidence in Chief, paragraph 17.10.

8 NIWA, Ruataniwha Water Storage Scheme - Characterisation of Makaroro Reservoir water quality, May 2013,
Ruataniwha Water Storage Scheme application documents, Folder 5, Tab 2, page 67.
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. active removal of vegetation for land clearance of steep land (>20
degrees) within the reservoir catchment should be controlled by a

resource consent;

o prior to harvesting of production forest on steeply sloping land, sediment

management plans be provided and approved by HBRC; and

. consideration be given to management of exotic macrophytes and pest
fish through a campaign of prevention. For example, notices about
cleaning boats and boat trailers before entering the lake, and warnings
about the introduction of pest fish, exotic snails and plants from aquaria,
could be posted at public access points and public amenity facilities.

Where appropriate, those recommendations have been reflected in the proposed

conditions.

[889] Given the conditions relating to the reservoir the Board accepts that any changes
in water quality associated with storage of water within the reservoir will be acceptable.
Steps will be taken to properly manage the land that will be inundated. Water quality
will be continuously monitored and an aerator is to be installed. No problems are
anticipated with levels of dissolved oxygen, nutrients and sediment released

downstream from the reservoir.

Effects arising from the use of water for irrigation

[890] This type of effect on water quality was raised by many submitters. Their
concerns were not so much about any direct consequences of the construction or
operation of the RWSS, but more about the risk of adverse environmental effects arising

from intensified land use as a result of the availability of irrigation water.

[891] The Board agrees that farming intensification is an inevitable consequence of the
RWSS. EDS, Fish and Game, Forest and Bird, NKII, Heretaunga, and other submitters
expressed deep concern that this intensification would cause a substantial increase in
nitrogen leaching which would mean that the RWSS would not promote sustainable
management. Although this risk was acknowledged by HBRIC, its response was that

management of the risk was an important component of the integrated management
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strategy for the Tukituki catchment. The key mechanisms for implementing this
strategy are PC6 and the RWSS itself.

[892] Relevant aspects of PC6 have already been traversed in Part 2 of this report.
Suffice to say at this stage that when the Board set the nitrogen (and phosphorus) limits
and targets in PC6 it was well aware of the concerns about land use intensification. The
Board had received a good deal of evidence on that topic, including the ability of
farming practices to accommodate the nutrient controls that were set. The Board was
satisfied that the farming industry can operate within the parameters of nitrogen and
phosphorus limits that are set in PC6.

[893] Turning to the RWSS itself, the Irrigation Environmental Management Plan
(IEMP) is the key mechanism for addressing water quality issues arising from land use
intensification. This Plan manages the interaction between irrigation (by users within
the scheme) and the PC6 water quality regime in the Tukituki catchment. A draft IEMP
was provided with the application and a final IEMP is to be delivered at least six months

prior to the first supply of irrigation water from the scheme.

[894] It was explained in the applicant’s draft IEMP that in relation to water quality:

“HBRIC Limited plans to adopt suitable limits and practices to maintain a high
environmental quality in surface and sub-surface aquifers.”*®

Various water quality provisions in PC6 as notified were mentioned and it was indicated
that the IEMP was committed to meeting the environmental parameters specified in
PC6.

[895] The draft IEMP then states:**®

“Where, at any of the monitoring sites the in-stream annual median and/or 95"
percentile nitrate — nitrogen concentrations measured by HBRC (or by the
scheme, as the case may be) are greater than 80% of the limits in Table 2°%

85 Hawke’s Bay Regional Investment Company Ltd, Ruataniwha Water Storage Scheme — Irrigation Environmental
Management Plan Draft, May 2013, Ruataniwha Water Storage Scheme application documents, Folder 3, Tab 5, page
8.

8% Hawke’s Bay Regional Investment Company Ltd, Ruataniwha Water Storage Scheme — Irrigation Environmental
Management Plan Draft, May 2013, Ruataniwha Water Storage Scheme application documents, Folder 3, Tab 5,
paragraph 4.1.2.

“87 |t appears that the reference should be to Table 3 of this document.
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there will be an immediate requirement for HBRIC Ltd (as consent holder) to
undertake modelling and comparison of nitrogen outputs that are currently
measured with those modelled as the Current Land Use scenario as at 6 May
2013...”.

Thus the draft IEMP seeks to implement good farming practices in respect of both

nitrogen and phosphorus nutrient management.

[896] Conferencing between the planning expert witnesses on the issue of RWSS
conditions of consent led to substantial agreement about the appropriate conditions of
consent, including the conditions relating to the IEMP and the FEMPs. Phillip Percy (a
planner who gave evidence for Fish and Game) was the only expert in attendance not to

agree to all the conditions.

[897] The joint witness statement records that, due to the short time frame for
conferencing, substantive matters raised by Mr Percy were not able to be discussed or
resolved prior to conferencing. In particular, the joint witness statement records that Mr
Percy does not agree with the approach taken in PC6 to water quality and therefore does
not agree with the current suite of conditions relating to water quality in the notified

version of PC6.®

[898] As will be evident from the Board’s decisions in relation to PC6, it sees the
implementation of FEMPs as fundamental to the implementation of the PC6 provisions,
and in turn to the achievement of the objectives of the NPSFM. This is not only within
RWSS scheme area, but throughout the Tukituki catchment.

[899] There was substantial agreement from the broad spectrum of submitters that the
use of FEMPs (including Nutrient Budgets, Phosphorus Management Plans and other
matters as detailed in the schedules to PC6) is desirable both from a farm management
perspective and for nutrient management. The requirement for the RWSS consent
holder to prepare an IEMP is consistent with both good farm management practice and

sustainable management under the RMA.

488 Expert Conferencing Joint Witness Statement to the Board of Inquiry —Planners RWSS Consent conditions, 6
November 2013, page 3.
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[900] As we have already said, there was substantial agreement between the expert
witnesses about the appropriateness of the consent conditions. Mr Percy seems to be
the exception. As noted in the evidence of Claire Mulcock (on behalf of the applicant),
Mr Percy’s concerns were considered and, where appropriate, amendments to conditions
were made. Many of the issues on which Mr Percy found he could not agree flow from
his disagreement with the approach in PC6 rather than any concerns about the way that
the IEMP and FEMP would be used within the RWSS.

[901] In the end result the Board believes that the expert evidence strongly favours the
approach adopted by the RWSS. In particular, we find that the requirement to prepare
FEMPs and for the consent holder to provide further management and oversight of land
uses within the scheme area by way of the IEMP is appropriate. While farming
intensification will be an inevitable consequence of the RWSS, such intensification will

have to satisfy the strict controls now imposed by PC6.

Land use

[902] Obviously if the RWSS proceeds there will be intensification of farming
practices within the catchment area. Land use intensification was supported by some

and opposed by others.

[903] As part of the consents requested the applicant has applied for Land Use consent
(NSP 13/02. 014 (HBRC LU120382L) — Production Land Use). The activity for which

consent is sought is described as:

“Use of production land pursuant to section 9(2) of the RMA within the
Tukituki River catchment within the Ruataniwha Water Storage Scheme
(a Community Irrigation Scheme) Area identified as zones A-D to the
west of Waipawa and Waipukurau and as Zone M to the East of
Waipawa in Plans 1, 8 and 9 in Schedule 4.”

No further detail as to precisely what the use of production land was going to be was

contained in the application.

[904] As the Board understands the application, it is effectively asking for a land use
consent on the basis that the activities as a whole would be required to comply with a

series of conditions. Essentially those conditions would require the consent holder to
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comply with the water quality standards for permitted activities under the provisions of

PC6 as proposed.

[905] The production land to which this application relates will almost certainly
comprise a large number of individual farm properties. No resource consent would be

required if those properties individually meet the threshold for permitted activities.

[906] In applying for a land use consent for the aggregated land area within the
scheme, the applicant appears to be asking the Board to consider the activities as a
composite package. This seems to be on the basis that it would be the responsibility of
the consent holder (the applicant) to meet the threshold for permitted activities under
PC6.

[907] This approach offers advantages and disadvantages to the consent holder and the
individual farms within the scheme. As proposed the conditions offered by the
applicant cover a monitoring and contractual compliance regime that is additional to the
equivalent provisions of PC6. Mr Daysh referred to this regime as establishing “a
suitable water quality adaptive management regime which... responds to the water
quality limits and target policy and rule regime set out under Change 6”.“® When
monitoring suggests that the limits in PC6 are being approached, conditions trigger

investigation by the consent holder and review of farm systems and FEMPs.

[908] The advantage for the consent holder and individual farms within the scheme is
that use of the production land would be allowed under the ‘umbrella’ provided by the
consent sought. Importantly, this would allow ‘averaging’ over the entire consent area.
If one farm activity within the scheme is unable to comply with the permitted activity

standards, but another has some ‘head room’, one could be offset against the other.

[909] However, this would go well beyond the averaging authorised under PC6 for a
“farming enterprise”. Before properties can qualify as a farming enterprise they have to

be farmed “as a single farming operating unit”. Consequently the Board has concluded

489 5 Daysh, Evidence in Chief, paragraph 8.21.
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that averaging across the whole scheme would undermine PC6 and thereby compromise

sustainable management under the RMA.

[910] Therefore, if the land use consent sought in NSP 13/02. 014 (HBRC
LU120382L) is granted it would be on the basis that it is subject to conditions that
reflect PC6 as approved by the Board.

Effects on water quality of the changed flow regime downstream of the dam

[911] The discussion that follows concerns the general effects on water quality.

Specific effects on such things as aquatic ecology will be considered separately.

[912] Substantial changes to the flow regime downstream of the dam will result from
the RWSS. In the reach between the dam and the upstream irrigation intake there will
be higher flow in the summer irrigation period and lower flows in late autumn and

winter. Flood frequency will be reduced particularly during late autumn and winter.

[913] Downstream of the irrigation intake there will be a general reduction in median
flows throughout the year as a result of the scheme, but an increase in the lowest flows.
The general reduction in median flows downstream of the irrigation intake will reduce
the capacity of the river to dilute contaminants at moderate flows. On the other hand,
the increase in minimum flows will result in an increase in dilution of contaminants at

low flows.

[914] The frequency of flood flows capable of flushing periphyton will be reduced,
particularly during the irrigation season and during late autumn/winter when the
reservoir will be refilling. However, the scheme incorporates four flushing flows per
irrigation season to aid the management of nuisance periphyton growth. These flushing
flows are promoted as an environmental benefit of the scheme that is not available

under the status quo.

Water quantity

[915] In terms of the wise use and management of resources and effects on the
environment it is important to address various matters concerning water quantity. These

include the ability of the reservoir to meet irrigation and environmental demands,
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whether the reservoir can be refilled during periods of higher flow, sediment transport,

fluctuating water levels in the reservoir, and floods.

[916] Modelling of the reservoir operation and discharge regime has been on the basis
that “tranches’ of water will be released from the dam in the following order of priority

(highest to lowest): *®

o a primary residual flow at the toe of the dam of 1.23 cumecs at all times.

This is 90% of the mean annual low flow at the dam site;
o two “primary’ flushing flows of up to 2million m® per irrigation season;

o a ‘primary’ irrigation volume of up to 95.8million m*® during the

irrigation season;

o two ‘secondary’ flushing flows of up to 2million m® per irrigation season;
and

. a ‘secondary’ irrigation volume capped at 28million m*® per irrigation
season.

For the purposes of this regime an ‘irrigation season’ is described as the period between
15 December and 30 April.**

Accuracy of hydrological calculations

[917] When calculating the ability of the storage facility to meet demands on the water
HBRIC’s hydrologist, David Leong of Tonkin & Taylor Limited, used measured and
synthesised flow data over a 36 year period (coupled with assessments as to irrigation
and other demands for the water). He calculated that with a gross water storage
capacity of 90.7million m® the scheme could meet all the demands during droughts of
up to an eleven year return period. That assessment took into account evaporation,
distribution system losses, sedimentation in the reservoir and inflows during the

irrigation season.

4% D eong, Evidence in Chief, paragraph 8.2.
491 RWSS Proposed Resource Consent Conditions dated 20 January 2014 - NSP 13/02. 003 - (HBRC WP120371M),
conditions 12 to 13.

275



[918] Some submitters who opposed the scheme considered that the flow records used
by Mr Leong were unreliable and that the water resource available for irrigation and
environmental uses had been over-estimated. Dr Zemansky, who presented evidence for
Fish and Game, disputed the accuracy of the enhanced flow record on the Makaroro
River at the Burnt Bridge site. He believed that the enhanced flow record was likely to
be significantly higher than the actual stream flow and that the viability of the scheme

was questionable.*?

[919] The nearest gauged river flow site to the proposed dam is at Burnt Bridge on the
Makaroro River, some 10km downstream of the dam site. It has flow records from
1975 to 1991. Since that time water levels have only been kept for flood warning
purposes. A long term flow record for the site was derived from the existing flow
records at Burnt Bridge which were adjusted to reflect other gauged sites in the
catchment and measured rainfall. Mr Leong described the detailed methodologies and

his responses to the peer review of Dr David Painter.

[920] The outcome, adjusted so as to relate to the dam site, gave a long term mean
flow of 6.36m*/s which Mr Leong considered was accurate to within +/- 10%.** This
conclusion is important because it provides the measure of the water resource available
to fill the reservoir and supply the demands for irrigation and environmental flows. The
Board apprehends that after allowing for a continuous minimum flow of 1.23 m%/s it

would take 205 days for 90.7million m® to accumulate.

[921] Both Mr Leong and Dr Zemansky agree that the Burnt Bridge gauging site has
significant shortcomings. However, at expert conferencing they agreed that while the
site may not be ideal, there were limited options with regard to ease of access and river
morphology. It was agreed that shortcomings at the gauging site could affect the

accuracy of the data.**

[922] Among the difficulties with the gauging site is the moveable nature of the

riverbed which presents difficulties in maintaining a consistent rating curve. However,

492 G Zemansky, Evidence in Chief, paragraph 2.2.

% D eong, Evidence in Chief, paragraph 2.2.

49 Expert Conferencing Joint Witness Statement to the Board of Inquiry - Water Science and Hydrology, 16 October
2013, paragraph 4.1.
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the experts agreed that there have been a significant number of river flow gaugings and

that efforts have been made to adjust the rating curves.

[923] Questions about the adequacy of river flows at the dam site were also raised by
other submitters. For example Colin Riden, an analyst with systems and data
backgrounds, presented a representation which included a very long and complicated
series of numerical analyses of flows in the Makaroro River. He concluded that the
mean flow is less than 5 m*/s and that flows at that level would be insufficient for the
scheme to operate effectively. We understand that Mr Riden discussed his concerns
with Mr Leong and Mr Waldron who did not seek to change their estimates.

[924] Having assessed the evidence on this topic the Board has concluded that
Mr Leong’s estimates of river flow at the dam site have been carefully formulated and
are accurate. The Board found Mr Leong’s rebuttal of the points raised by Dr
Zemansky particularly persuasive. We have not been persuaded that there is a serious

flaw in his calculations.

Irrigation demand

[925] Mr Leong also provided evidence about his assessment of the irrigation
demand. For this purpose he used the five irrigation Zones (A-D and M) as the

‘command area’ for the proposed scheme.

[926] When making his calculations Mr Leong assumed that 70% of the gross area in
Zones A-D, totalling 22,330ha, was irrigable.”® He also assumed that pasture would
represent the land use on the irrigable land (said to be conservative because of the high
seasonal demand pasture has for water) and that the service level would be 85% of
maximum demand. Mr Leong estimated that the average water demand over the
Ruataniwha Plains would be 453mm/year, which represents an annual total volume of

just over 101million m3 .4

%% D Leong, Evidence in Chief, paragraph 4.6.
% D Leong, Evidence in Chief, Table 1, page 10.
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[927] According to Mr Leong’s calculations the storage behind the dam would be able
to supply irrigation water to 17,120 ha.”” He believed that this is a minimum area
because of the underlying assumptions about pasture cover, high reliability of supply,
and moderate irrigation efficiency. He also believed that a command area greater than
17,120ha could be achieved if farmers chose to irrigate less than 70% of their irrigable

land and there was mixed land use (which would need less water).

[928] Zone M was assessed separately. Some 1.77m?/s for peak irrigation demand and
501/s as a residual flow (a total flow of 1.82m%s) is to be provided from the storage
scheme via the Waipawa River. The Board does not seem to have been told the irrigable
area in Zone M. However, taking Mr Leong’s figures of 5mm/day*® as the peak daily
rate and then using the flow of 1.77m?/s, the Board has calculated that the irrigable area

in Zone M would be approximately 3060ha.

[929] Given that information the Board proceeds on the basis that the total command
area for the scheme would be 25,390ha (22,330ha plus 3060ha). Assuming peak
demand and a high level of reliability, up to 8270ha within the command area would not
be supplied from the RWSS. Alternatively all the land commanded could be supplied if

peak demands are less and the reliability of service is lower.

[930] Now that PC6 permits additional deep groundwater abstraction in the
Ruataniwha Plains for irrigation (up from 28.5million m*/year to 43.5million m®/year)
an area of 12,659ha could be irrigated from that source.**® Thus it should be possible to
reliably irrigate about 29,779ha using both stored water and deep groundwater
(17,120ha plus 12,659ha). However, neither stored water nor groundwater would alone

be able to reliably irrigate that area. Both sources would be required.

[931] The material before the Board includes other references to the irrigable
command area. Mr Maxwell referred to a scheme irrigation command area of 31,289%ha

in Zones A-D and in M. That included 25,000ha of new irrigation to be serviced by the

“7 D Leong, Evidence in Chief, paragraph 6.16.

“% D eong, Evidence in Chief, paragraph 4.6 (€).

499 Wwith 1.2million m® from deep groundwater used to supplement low flows in the Waipawa and Upper Tukituki
Rivers the irrigable area reduces slightly by some 250 ha.
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RWSS and the 6289ha currently irrigated. Mr Maxwell also mentioned a further
46,000ha that would undergo some land use change as a result of the RWSS.*®

[932] For his economic analysis Mr Macfarlane adopted 25,000ha in Zones A-D and
M as the area to be irrigated.*™ He referred to a further 17,000ha having a supportive
role. We also note that in the preamble of the AEE reference is made to storage for a
reliable irrigation supply to 25,000 to 30,000ha.

[933] All of these figures seem to be early estimates. They appear to have been used
in a general sense or for the purpose of predicting nutrient leaching as a result of
intensification of land use or for the purpose of economic analysis. Whatever the
explanation, the Board is satisfied that they do not undermine the analysis that was
undertaken by Mr Leong or the conclusions the Board has reached on the strength of his

evidence.

[934] In the Board’s view there is a reasonable correlation between the water proposed

to be stored and the irrigation demand for that water.

Environmental demands on the stored water

[935] As we have already mentioned, three tranches of water are to be released from

storage for environmental purposes.

[936] The first is the release of water from the dam into the Makaroro River to
maintain a minimum flow at the dam of 1.23m%s which is to be maintained at all
times.*® Flows below the dam are expected to be at this minimum flow for 35% of the
time which represents a significant “flat lining’ of the low flow in the Makaroro River
(although for 3% of the time the minimum flow would be above that which would have

occurred naturally).>®

[937] Next there is the release of 2 million m%/year (to be released in two flushes).

This is designed to alleviate the periphyton nuisance in the Tukituki River during warm

500 | Maxwell, Evidence in Chief, paragraph 6.8.

501 A Macfarlane, Evidence in Chief, paragraph 4.1(d) and (e).
%92 b |_eong, Evidence in Chief, paragraph 8.3.

598 D Leong, Evidence in Chief, paragraph 8.14.
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summer low flows and to freshen the water quality. A flow of up to 30m%s is to be
released in each flush and the flush is to be timed to reinforce any natural flushes in the

river.

[938] Finally, a further 2 million m® of water is earmarked for two additional flushing
flows. As Mr Leong originally explained the priorities, these two additional flushing
flows would be subject to the availability of water after the primary irrigation demand
had been met. However, this does not seem to be the way that the relevant condition

has been formulated, and we will return to this matter.

[939] The first environmental effect that we need to consider is the ‘flat lining’ that
will occur at times of low flows. Dr Hayes, the Senior Freshwater Scientist at the

Cawthron Institute, explained: ***

“Water storage schemes allow the opportunity to design flow regimes such that
flood frequency can be decreased and minimum flows enhanced to benefit
benthic productivity — and potentially fish. But this requires a careful
assessment of flushing flow requirements and the interplay between the
minimum flow and allocation rate on fish and benthic invertebrate habitat. The
result could be flat lining at high minimum flow interspersed with sufficient
floods to prevent nuisance periphyton blooms. So flat lining at the minimum
flow is not necessarily bad — it depends on the circumstances. That said, there is
inadequate knowledge of the effects of holding flows at the minimum for
various periods of time. The risk of adverse effects increase with decreasing
minimum flow, increasing duration of minimum flow, and increasing allocation
volume.”

Clearly periods of flat lining are unavoidable, but that should be balanced against the
benefits of the minimum flows that have been set and the flushing flows. The Board
does not believe that flat lining in the stretch of the Makaroro River below the dam will

be a problem.

[940] Another potential adverse effect relates to the consent holders who are tied to
minimum flows at Red Bridge. This effect has been addressed by Condition 8 for
Consent NSP 13/02. 003 (WP120371M). As a result of this condition HBRIC is
required to ensure that the security of supply to the holders of resource consents subject
to minimum flows at Red Bridge are not adversely affected by an increase in the

504 J Hayes, Evidence in Chief, paragraph 3.11.
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number of days on which that minimum flow restricts exercise of those consents.*® If

necessary additional water will have to be released from the dam to avoid the potential

effect.

[941] That brings us to the issue of *‘flushing flows’.

implementing this regime are:*®

“12.  The consent holder shall release water from the dam up to a maximum
of 1million cubic metres for each release, with the objective of
mitigating the build-up of periphyton downstream (flushing flows).
These flushing flows shall occur up to four times during the period 15
December and the following 30 April each year.

13.  Water released during flushing flows shall not be taken under Resource
Consent WP120373T or WP120375T for irrigation and/or water supply
purposes downstream. The discharge of flushing flows pursuant to this
condition shall be undertaken in accordance with the following
requirements:

(@)

(b)

()

(d)

(€)

No flushing flows are required to be released while flows
measured at the HBRC flow monitoring site at Red Bridge
exceed 50 m*/s (the ‘trigger flow’) or within the period of 20
days thereafter;

Between 20 days and 30 days following a trigger flow event, if
the measured flow at Red Bridge exceeds 15 m%s as a result of
natural freshes in the river system, the consent holder shall
release a flushing flow for a period of 9.25 hours. The flushing
flow shall be the lesser of 30 m%s and the difference between 50
m®/s and flow recorded at Red Bridge at the commencement of
the flushing flow release;

If no flushing flow release is made under condition 13b) within
30 days of the last trigger flow, the consent holder shall release
a flushing flow of 30 m%s for a period of 9.25 hours; and

Where the Dam is unable to physically release the flushing flow
required in conditions 13 a) to ¢) above, the flow that is able to
be released shall be released over a proportionately longer
period, up to a maximum of 12 hours, so that one million cubic
metres is released during any flushing flow.

At least five working days prior to conditions 13 c) or 13 d)
being triggered, the consent holder shall provide a “Release
Proposal” prepared by a suitably qualified person to the HBRC

The relevant conditions

505 RWSS Proposed Resource Consent Conditions dated 20 January 2014 - NSP 13/02. 003 (HBRC WP120371M) -

Condition 8.

506 RWSS Proposed Resource Consent Conditions dated 20 January 2014 - NSP 13/02. 003 (HBRC WP120371M) -

Conditions 12 and 13.
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Group Manager, Resource Management for certification that it
meets the objective and contains the matters outlined below.”

On our reading of these conditions the flushing flows have priority over irrigation uses

of the water. In our view this is appropriate.

[942] The practical ability of the flushing flows to ‘piggy-back’ on natural freshes
generated in other parts of the catchment was questioned by Ms McArthur and Dr
Zemansky. This issue was discussed at expert conferencing and agreement was reached
that the proposed piggy-back operation could be achieved if an effective flow

forecasting system was implemented.*’

[943] Mr Leong noted in his evidence that HBRC already had an operational flood
forecasting system that can predict flood flows and flood levels at Red Bridge in ‘real
time’. He advised that it would be possible to adapt and enhance the existing system to
focus on reliably forecasting medium to moderate high flows at Red Bridge.*® We

support that suggestion.

[944] The Board accepts that the dam would have the capacity to provide the
minimum flows and flushing flows earlier discussed and this will benefit the aquatic

health and amenity of the Makaroro River below the dam.

Extent of the Reservoir

[945] Effects arising from the size of the reservoir will be considered with reference to

other topics including terrestrial/aquatic ecology and landscape.

[946] At this stage we note that a dam at the site chosen, coupled with the need for
storage of 90.7million m3/year, and the shape of the upstream river valley, means that
the full storage water level will be RL 469.5 m. That is the level stated in Condition 5
to the Consent NSP 13/02. 003 (HBRC WP120371M).>* The reservoir will flood some

%07 Expert Conferencing Joint Witness Statement to the Board of Inquiry - Water Science and Hydrology, 16 October
2013, paragraph 28 and 29.

5%8 D |eong, Rebuttal Evidence, paragraphs 4.1 and 4.2.

59 RWSS Proposed Resource Consent Conditions dated 20 January 2014 - NSP 13/02. 003 (HBRC WP120371M)
Condition 5.
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372ha, including Dutch creek and a small area of conservation land. It does not extend

into the Makaroro Gorge which is a feature that should be preserved.

Lake level fluctuations

[947] Again this matter will be covered in more detail with reference to dust and
landscape. The Board’s purpose in mentioning it at this stage is to explain the
conclusions reached by Mr Leong as to fluctuations that are likely to occur in lake

levels.

[948] Modelling based on the flow records indicates that for 90% of the year the lake
level would be above RL 446 m*® (or a draw-down of up to 23.5m). During the
summer period the lake level would be above RL 451m (or a draw-down of up to
18.5m) for 90% of the time. Autumn is the period of greatest draw-down when for 90%

of the time the lake level will be above RL 432m (or a draw-down of up to 37.5m).

Sediment transport

[949] Obviously placing a dam in the Makaroro River will interrupt the flow of
sediment in the river. The sediment will be trapped in the reservoir and the river flow in
the Makaroro downstream of the dam will be devoid of sediment. However, the effect
below the confluence of the Makaroro and Waipawa Rivers will be much reduced
because the Waipawa River (and further down, the Tukituki River) will continue to

carry sediment from its headwaters.

[950] Dr Timothy Fisher, a specialist engineer in environmental hydraulics at Tonkin
& Taylor Limited (for HBRIC), estimates “based on a mid-point sedimentation rate of
205,000 m*/year there will be 4million m® of sediment in 20 years and 7.2million m® in
35 years.”** Due allowance has been made for that factor when calculating the storage
capacity of the reservoir. Over time its capacity will gradually decline and if irrigation
demands are sufficient there may be a need in the future to excavate some of the

deposited sediment and gravel from the reservoir.

519 b |_eong, Evidence in Chief, attachment DL13.
511 T Fisher, Evidence in Chief, paragraph, 7.1.
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[951] Changes in movement of sediment down the river will be most pronounced
between the dam and the confluence of the Makaroro/Waipawa Rivers, a distance of
12km. Dr Fisher indicated that this reach of the river “...is characterised by gravel bed
substrate. It is laterally confined within a valley. Where width permits, the river has
multi channels. Elsewhere in narrower parts of the valley, the river has channel and bar

sequences”.>*

[952] Without its natural sediment load the flow in this reach of the river would erode
sediment from the river channel leaving behind the larger gravel. Initial deepening of
the river channel would occur until it is armoured by the larger gravel and stones.
Flows will also be altered as water is stored, particularly in autumn and winter, and

released in spring and summer.>*®

[953] Dr Fisher explained:**

“These effects will be mitigated to some extent by the reduction in sediment
transport due to the armouring and the reduction in flood flows. However, the
reduction in flood flows will reduce the ability of the flows to erode vegetation.
The encroachment of vegetation will likely reduce the channel width and form.
The river will trend towards fewer channels. The proposed flushing flows will
help to maintain the width of the river channels.”

Consequently there would be changes to the channel of the Makaroro River, some
positive and others adverse, which need to be taken into account when assessing the
RWSS. On balance the Board is satisfied that the changes on this reach of the river are

acceptable.

[954] EDS claimed that the changed flow and sediment regime would have adverse
effects on the braided river habitat.> This matter was addressed in the experts’

conference report>*® where the experts agreed with the Young et al 2013 assessment:

“The reduction in bed aggradation, due to sediment retention in the proposed
dam, is likely to result in a reduction of gravel extraction from the channel, and

%12 Hawke’s Bay Regional Investment Company Ltd, Ruataniwha Water Storage Scheme — Sedimentation
Assessment, May 2013, Ruataniwha Water Storage Scheme application documents, Folder 7, Tab 5, section 3.4.2.
%12 T Fisher, Evidence in Chief, section 8.

514 T Fisher, Evidence in Chief, paragraph 2.6.

515 K McArthur, Evidence in Chief, paragraph 160.

518 Expert Conferencing Joint Witness Statement to the Board of Inquiry — RWSS effects on aquatic ecology, 28
October 2013, paragraph 23.
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associated reduction in habitat disturbance. This is likely to have a net benefit
to the aquatic ecosystem. The coarsening of the bed substrate is also likely to
have a net benefit for many species of native fish which prefer coarse substrates.
However, bed coarsening and armouring will potentially increase the suitability
of habitat for nuisance periphyton growth and reduce the availability of suitable
spawning gravels for rainbow trout downstream of the dam.”>"’

Taking all these matters into account the Board believes that there will, if anything, be
an overall benefit in terms of aquatic ecosystems. While there might be a risk of
increased periphyton growth, the periphyton problem tends to be more serious further

downstream.

[955] Dr Fisher indicated that sedimentation interruption arising from the dam would
slow, or possibly bring to an end, the aggradation that is currently occurring in the
Waipawa reach downstream of the confluence with the Makaroro River.>® At present
the surplus of gravel in the Waipawa River (and also the Tukituki River) is managed by
gravel extraction.®® The Board does not see a small reduction in the supply of gravel as
a significant issue. To the contrary there is probably a positive benefit to the extent that

reduced extraction is likely to mean less disturbance to terrestrial and aquatic life.

[956] On the other hand there will be an adverse effect at the coast. A reduction of
1700m®/year in the sediment arriving at the river mouth is predicted. Given the coastal
erosion is already occurring along this part of the coastline, any reduction in the supply
of gravel can only be regarded as significant. This is to be mitigated by the supply of

3400m?®/year of sediment to the coast, half to each side of the river mouth.

[957] Under Conditions 18-22 of Schedule Two a Sediment Management Plan (SMP)
is to be prepared before filling of the reservoir commences. This Plan will cover the
supply of sediment to the coast at the rates given above. The sediment is to be sourced
from the river as it becomes available and any effects of the scheme on the coastal form
are to be monitored. The Board considers that these conditions are satisfactory.

517 Cawthron Institute, Ruataniwha Water Storage Scheme - aquatic ecology assessment of effects, May 2013,
Ruataniwha Water Storage Scheme application documents, Folder 5, Tab 3, page iv.

518 T Fisher, Evidence in Chief, paragraph 8.5.

519 T Fisher, Evidence in Chief, paragraph 6.1.
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Floods

[958] The final aspect of water quantity concerns the management of floods at the

dam. It also relates to dam safety.

[959] Peak flood flows and flood volumes have been estimated by Mr Leong for the
dam site. The 100, 1000 and 10,000 year return period floods lie between 340-566 m*/s
with 48 hour flood volumes of between 32.6-55.3million m*. Climate change factors
are estimated to increase these figures by 10-12%. The dam spillway has been
designed to accommodate the Probable Maximum Flood which is based on the Probable
Maximum Precipitation. The Probable Maximum Flood is very rare having a peak flow

estimated at 800 m*/s and a return period of some 1.5million years.5*

[960] A concrete spillway is to be built on the true right bank with an ogee weir outlet
at the full supply level of RL 469.5m. The maximum elevation of the dam structure is
the top of the parapet wall on the crest at RL 475.5m. An overflow spillway is to be
formed on the true left bank at a higher elevation of RL 472.75m. Together they can
pass the Probable Maximum Flood with a maximum flood level of RL 474.40m. This is
a requirement of the New Zealand Dam Safety Guidelines for a dam in the high

potential impact category.

[961] During construction, a diversion capacity of up to the 1000 year return flood is

to be maintained where there is any risk to public safety or downstream damage.

[962] There was no expert evidence challenging these design parameters.

Roading, traffic, noise and dust

[963] It is convenient to consider these effects together. They will be considered in the

context of both construction and the ongoing operation of the RWSS.

520 b |eong. Evidence in Chief, paragraph 11.6.

286



Roading and traffic

[964] A Road Infrastructure and Traffic Assessment Report (May 2013) by OPUS
International Consultants Limited (OPUS) identified two potential environmental
effects: first, the suitability of the roading network affected by the RWSS in terms of
adequate pavement strength and geometric alignment; secondly, structural capacity of

existing bridges affected by the scheme.>*

[965] In New Zealand terms the construction of the dam and associated works is a
large project. Existing roading will need to be maintained or enhanced to accommodate
increased traffic movements. Large trucks and machinery will be required on site while
trucking and vehicle movements in the vicinity of the dam will increase exponentially.
A number of existing bridges will be required to withstand heavy loading. Vehicles are
also likely to have an impact on road surfaces, particularly where there are single coat
seals. Some existing access forestry roads and farm access tracks will become flooded
and potential realignment and alternative access routes will need to be identified and

constructed.

[966] HBRIC has accepted the importance of monitoring older sections of the seal on
both state highways and local authority roads. Throughout the construction period
regular maintenance will be required to ensure the roads continue to meet the level of
service set by the controlling road authority. A detailed roading plan has been prepared
by HBRIC.

[967] On behalf of HBRIC Richard Landon-Lane provided a brief of evidence in
relation to traffic issues. Two submissions were received on this subject. The Craig
Preston Trust submitted that “local roads and bridges should be upgraded to cope with
increased traffic”.*” Mr Landon-Lane confirmed that these matters had already been
addressed and that there would be monitoring and where necessary upgrading would be

undertaken.®® Stephen Wilson>** of Parks Peak Station raised the issue of sealing the

%21 OpUS, Ruataniwha Water Storage Scheme — Road infrastructure and traffic assessment, May 2013, Ruataniwha
Water Storage Scheme application documents, Folder 7, Tab 1, paragragh 1.1.

522 gybmission 295 on Tukituki Catchment Proposal.

523 OPUS, Ruataniwha Water Storage Scheme — Road infrastructure and traffic assessment, May 2013, Ruataniwha
Water Storage Scheme application documents, Folder 7, Tab 1, Sections 1.4.1, 1.4.2, 7.1 and 7.2.

287



end of Wakarara Road due to the increase in vehicles. Mr Landon-Lane agreed that this

should be included as an additional condition.*®

MARAEKAKAHO

PROPOSED DAM

WAKARARA ROAD

° T WAPUKURAU

ROAD |

| — OTHZIR LOCAL AUTHORITY

R |
—— PROMCSED ROUTE TO

PCORT OF NAPIER

ROADS
— SITATE HIGHWAYS

Figure 17: Potential Construction Traffic Routes®®

524 submission 361 on Tukituki Catchment Proposal.
525 R Landon-Lane, Evidence in Chief, paragraphs 3.6-3.7.
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[968] We are satisfied that roading and traffic considerations have been properly

considered and are adequately covered by conditions.

Noise

[969] Inevitably the presence of large machinery on the construction site will produce
noise over the period of construction which is estimated to be around 4 and a half years.
Noise effects arising from both the construction and operation of the RWSS were
considered in a report prepared by Marshall Day**" and mitigation measures have been

included in the Construction Environmental Management Plan (CEMP).

[970] Miklin Halstead of Marshall Day provided a brief of evidence in which he

summarised the outcome of the Marshall Day assessment:**

“Construction noise levels are predicted to comply with day-time construction
noise limits in NZS6803:1999 at all dwellings, and night-time construction
limits at most dwellings.

The noise effects at all dwellings are considered to be reasonable provided that
adequate consideration of night-time noise mitigation at near [sic] dwellings
Rec 6, 7 and 9 is taken into account during certain specific periods of
construction. This may require limiting activities at night-time, or providing
some other means of mitigation to the residents of those dwellings.

The noise levels in the working rural environment are considered to be
reasonable, and are not predicted to have adverse effects.

The noise level and character of the ongoing operation of the water storage
scheme are consistent with the expectations of rural land near a water course,
and no adverse noise effects are predicted.

Noise effects from the Beach Nourishment Scheme are predicted to be minor or
less than minor, except along the residential portion of Haumoana and Domain
Roads where noise effects from truck traffic may be significant for a (likely)
one-week period each year. We would consider this noise effect reasonable
given its short duration, and relative to noise levels provided for in
NZS6803:1999.”

Mr Halstead also accepted that the CEMP that is to be implemented by the applicant

will ensure that construction activities were carried out in a manner that avoids

%26 OpUS, Ruataniwha Water Storage Scheme — Road infrastructure and traffic assessment, May 2013, Ruataniwha
Water Storage Scheme application documents, Folder 7, Tab 1, page 13, figure 2.

527 Marshall Day Acoustics, Ruataniwha Water Storage Scheme — Noise effects assessment, May 2013, Ruataniwha
Water Storage Scheme application documents, Folder 7, Tab 2, page 4.

528 M Halstead, Evidence in Chief, page 5.
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unreasonable noise emissions and that necessary mitigation will occur in relation to the
three dwellings that had been identified.

2N

[Recs Ml o7 B

529

Figure 18: Dwellings in Vicinity of the Dam Site

529 Marshall Day Acoustics, Ruataniwha Water Storage Scheme — Noise effects assessment, May 2013, Ruataniwha
Water Storage Scheme application documents, Folder 7, Tab 2, page 9, figure 2.
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Dwelling Owner Comments

Recl JL Worsnop Rangimarie Farm House
Rec2 JL Worsnop Rangimarie Farm House
Rec3 RB Chrystall Trust

Rec4 Dept of Conservation

Rec5 Camp Wakarara Camp Building
Rect RB Chrystall Trust

Rec7 BC Preston

Rec8 BC Preston

Rec9 Wilson Parks Peak Station

Figure 19: Owners of Dwellings in Vicinity of Dam Site®*

[971] A submission was received from Craig Preston Trust regarding the issue of noise
during construction, although no specific remedies or conditions were suggested.*** Mr
Halstead noted that during the day construction noise levels at the Preston dwelling
would be below a level that is reasonable for daylight hours, but that it could exceed

reasonable levels during night-time and Sunday hours.**

[972] In this respect Mr Halstead drew specific attention to a condition in Schedule
One of the consent conditions which requires all construction activity to comply with
construction noise standards. In addition he noted that clauses 3.6 and 4.3 of the draft
CEMP provide further controls as to noise and the hours of operation.®® The Board
accepts that these provisions will enable the effects on the Preston dwelling to be

properly managed.

[973] Effects on the Craig Preston Trust farm (that is the rural land beyond the
dwelling area) were also considered in the Marshall Day report®* and in Mr Halstead’s

brief of evidence.>* The conclusion is that although RWSS construction will result in a

530 Marshall Day Acoustics, Ruataniwha Water Storage Scheme — Noise effects assessment, May 2013, Ruataniwha
Water Storage Scheme application documents, Folder 7, Tab 2, page 8, table 1.

%81 Sybmission 295 on Tukituki Catchment Proposal.

%32 M Halstead, Evidence in Chief, paragraph 3.4.

53 RWSS Proposed Resource Consent Conditions dated 20 January 2014 - Schedule Seven - draft Construction
Environmental Management Plan.

534 Marshall Day Acoustics, Ruataniwha Water Storage Scheme — Noise effects assessment, May 2013, Ruataniwha
Water Storage Scheme application documents, Folder 7, Tab 2.

535 Marshall Day Acoustics, Ruataniwha Water Storage Scheme — Noise effects assessment, May 2013, Ruataniwha
Water Storage Scheme application documents, Folder 7, Tab 2, section 4.3, page 31.
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temporary change to the noise level and character on the farm, it is not appropriate to
impose controls on noise in rural working land and the Central Hawke’s Bay District

Plan does not suggest that any such controls should exist.

[974] The Board accepts that issues of construction noise are appropriately addressed
in the CEMP which is to be implemented before construction begins. There is nothing
before the Board that suggests noise effects arising from the operation of the RWSS are

likely to be an issue.

Dust

[975] The issue of dust needs to be considered in two contexts: first, during the course
of constructing the dam and its associated infrastructure; secondly, as a result of the

‘bare’ zone around the lake when it is not full.

[976] As to dust during construction Tonkin & Taylor note in their Project Description
report (May 2013) to HBRIC that the footprint of the construction works will cover
several hectares and involve extensive stripping and carting of alluvial materials.
Quarrying could also involve blasting.>* All of these activities have the potential to
produce large quantities of dust which might present a particular problem during windy

conditions.

[977] Measures in the CEMP to mitigate the effects of dust include:

o the use of “dust carts’ or sprinklers;

o stabilising surfaces;

o sealing roads; and

. grassing of fill disposal or borrow areas.

Table 4 of the draft CEMP also records that where significant nuisance occurs work

might need to stop until conditions improve.

5% Tonkin & Taylor, Ruataniwha Water Storage Scheme — project description, May 2013, Ruataniwha Water Storage
Scheme application documents, Key Reference Report, Folder 3, Tab 1, paragraph 4.7.5.
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[978] In any large project involving earthworks dust is potentially capable of having an
adverse effect on the environment. When assessing that potential effect the Board needs
to keep in mind that construction will be taking place in a working rural environment
where dust arising from soil disturbance is not particularly unusual. Viewed in that light
we are satisfied that the potential adverse effect arising from dust generated during the

construction phase will be appropriately mitigated by the CEMP.

[979] Now we turn to potential dust effects arising from the operation of the RWSS.
This was of particular concern to Sara Gerard (Gerard Land Design), a Landscape
Architect, who lodged a submission and gave evidence.*®” Her concerns were directed
to the ‘bare zone’ surrounding the lake when it was not full and the delta at the head of
the lake.

[980] While Dr Fisher (for HBRIC) accepted that there is potential for dust generation
when the reservoir is drawn down, he did not consider that this would be a significant
effect, especially given the relative remoteness of the dam site.**® He also noted that any
dust generation could be monitored by tracking any complaints and if there was an issue

for dwellings near the construction, shelter belts could be considered.*

[981] Dr Fisher also informed the Board that finer sediments would be worked into the
deeper part of the lake by the waves with the result that coarser material would be left
along the shores. This means that much of the fine sediment is likely to be deposited on
the inflow delta. In Dr Fisher’s opinion wind speeds of around 60km/hour would be
required to raise dust from alluvial fans and dry lake beds. He said that such winds are

rare for that location during January to May when lake levels would be drawn down.>*

[982] When considering the potential for dust nuisance it is also important to keep the
matter in perspective by taking into account the periods during which the lake is likely
to be at particular levels. Those levels have already been established by Mr Leong. For
90% of the time the lake will be no more than 23.5m (vertically) below its full level of
RL 469.5m.

587 Submission 317 on Tukituki Catchment Proposal.
5% T Fisher, Evidence in Chief, paragraph 7.6.

5% T Fisher, Evidence in Chief, paragraph 9.3.

540 T Fisher, Rebuttal Evidence, paragraph 4.7, page 4.

293



[983] Taking all matters into account the Board is satisfied that any problem arising
from windborne dust is acceptable. While the operation of the RWSS might give rise to
a minor increase in dust that is generated compared with the current situation, the site is
quite remote and the effects will be limited.>* We also take into account that there is to
be an operational Sediment Management Plan which would require remedial work if

dust became an issue.

Soil contamination

[984] Asite investigation as to the possibility of ground contamination was undertaken
by Tonkin & Taylor Limited. In particular this firm investigated whether any activities
on the Hazardous Activities and Industries List (HAIL) had taken place at a historic
sawmill site which is likely to be used for a screening plant during construction of the

dam 542

[985] If an activity or industry on the HAIL has been undertaken on a site the
Resource Management (National Environmental Standard for Assessing and Managing
Contaminants in Soil to Protect Human Health) Regulations 2011 might apply. The
HAIL merely indicates that such activities have a greater probability of site

contamination, not that hazardous substances are certainly present.

[986] Although Tonkin & Taylor found that HAIL activities had taken place on the old
sawmill site, there was uncertainty about the layout of the site and the location of any
fuel storage areas. The Tonkin & Taylor report concluded that the likelihood of
significant contamination was very low and that provided there was no excavation

within the former sawmill footprint there was no need to explore the issue any further.

[987] It is contemplated that if any contamination issues emerge at the old mill site (or
elsewhere) such issues will be addressed through the CEMP. In the event that

contamination is encountered during the construction of the water distribution network,

%! The effects of dust during construction will be considered separately.

542 Tonkin & Taylor Limited, Preliminary Site Investigation for Ground Contamination Ruataniwha Water Storage
Scheme, 3083 Wakarara Rd Tikokino, March 2013, Appendix E, of Environmental Management Services Limited
Ruataniwha Water Storage Scheme - Planning Assessment, May 2013, Ruataniwha Water Storage Scheme
application documents, Folder 5, Tab 1.
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appropriate remediation options might include removal of contaminated material and/or

lining the headrace canal to avoid risk to human health.>*

[988] Within a construction site the possibility of contamination due to oil spillage or
other contaminants is always a risk. Such contaminants can enter both soil and water.

HBRIC has identified this as a concern and has addressed it through conditions.>*

[989] Judging from the reports that have been provided the prospect of encountering
contamination is low. Even if issues of that nature emerge the CEMP makes adequate
provision for mitigation. When reaching those conclusions we have taken into account
the Resource Management (National Environmental Standard for Assessing and
Managing Contaminants in Soil to Protect Human Health) Regulations 2011.

Network utilities

[990] As already mentioned a 6.5MW power station and accompanying network are
included in the scheme for which consent is sought. The transmission of electricity via
a 33kV line is a permitted activity under the CHBDC Operative Plan. Mr Leong
reported that an operating buffer of 0.20m above the full storage level for irrigation

would allow about 24 hours of full generation through the main turbine.>*

[991] Agreements have been reached between HBRIC and Transpower NZ Limited in
relation to the national grid. The hydropower station and utility network were not
questioned by submitters and the Board accepts that the adverse effects (if any) of the

power generation would be minor.

[992] The National Policy Statement for Renewable Energy Generation 2011 has the
objective of recognising the national significance of renewable energy generation. The

proposed generation of hydroelectricity will give effect to the Policy Statement.

52 Draft Construction Environmental Management Plan (CEMP), May 2013, paragraph 3.7.

4 RWSS Proposed Resource Consent Conditions dated 20 January 2014 - Schedule Two - General conditions —
Operations and Maintenance, condition 13(g).

5 D Leong, Evidence in Chief, paragraph 9.7.
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Terrestrial Ecology

[993] A number of submitters and expert witnesses raised strong concerns about the
impact of the dam and reservoir on terrestrial ecology. In response the applicant
submitted that the impacts and potential effects on terrestrial ecology had been
adequately assessed and are satisfactorily addressed through the mitigation and

offsetting measures before the Board.

Report on terrestrial ecology

[994] Accompanying the application for resource consents was a report prepared by
Gerardus (Gerry) Kessels and others which was reviewed by Dr John Craig, Associate
Professor Stuart Parsons, and Dr Vaughan Keesing.>® This report listed the potential
ecological effects of the construction and operation of the RWSS on terrestrial

indigenous fauna and flora:*’

“A permanent loss of a variety of indigenous vegetation communities and
braided river within the reservoir, dam and spillway footprint area;

A permanent loss of a variety of feeding, roosting and breeding habitats (both
exotic and indigenous) for birds, lizards, bats and invertebrates;

Alteration of habitats for indigenous flora and fauna within and adjacent to
braided river ecosystems downstream of the dam and upstream water intake
structure associated with changes in sediment deposition rates, river flow
patterns and changes in land use; and

A change of habitat types on the margins of the reservoir due to changes in
hydrology and effects of seasonal and irrigation drawdown causing inundation
and ebbing of the ‘lake’ edge; and

Disturbance of remaining indigenous flora and fauna adjacent to the reservoir
due to potential increases in the recreational use of the reservoir and its margin.”

It was also recorded in the report that the total area affected by the dam, reservoir, and

spoil disposal would be approximately 450.18ha.

%4 Kessels & Associates Limited, Ruataniwha Water Storage Scheme — Terrestrial Ecology Study assessment of
ecological effects final — Volume 1, May 2103, Ruataniwha Water Storage Scheme application documents, Folder 6,
Tab 1.

547 Kessels & Associates Limited, Ruataniwha Water Storage Scheme — Terrestrial Ecology Study assessment of
ecological effects final — Volume 1, May 2103, Ruataniwha Water Storage Scheme application documents, Folder 6,
Tab 1, page 1.
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Figure 20: Map showing Reservoir Footprint, QEIl Covenant and DOC Conservation
Area®>®

[995] A total of 185.18ha of ecologically significant indigenous vegetation and
habitats would be flooded by the proposed reservoir (or covered over by associated

548 Kessels & Associates Limited, Ruataniwha Water Storage Scheme — Terrestrial Ecology Study assessment of
ecological effects final — Volume 1, May 2103, Ruataniwha Water Storage Scheme application documents, Folder 6,

Tab 1, page 12, Figure 2.

297



infrastructure, including the dam structure, new access tracks and spoil disposal sites).
This comprises: 80.71ha of mature and secondary indigenous forest (including a
number of trees which would be in excess of 300 years old); 2.69ha of treelands;
22.70ha of secondary indigenous scrub; 73.97ha of gravel river bed; and 5.11ha of

wetland or seep zones. One “at risk’ plant species was found — the red mistletoe.>*

[996] During field surveys by Kessels and Associates in the vicinity of the reservoir a
total of 38 bird species (11 endemic) were identified. Of all individual birds formally
observed, 55% were native and 45% introduced. Threatened or at risk species made up
2.5% of all observations (23 birds). These included a pair of nesting New Zealand bush
falcon, and an adult banded dotterel with a chick. Nationally ‘at risk’ species on site
were pied stilt, New Zealand pipit, black shag and North Island fernbird. Tui was the

most common of the threatened species that were observed.

[997] Surveys by Kessels & Associates for long-tailed bats suggested that there was a
population throughout the proposed reservoir footprint. Eleven lizard species are
known to exist in the southern Hawke’s Bay region or neighbouring areas of the
southern North Island. However, only one lizard was found during the field survey (a
southern North Island forest gecko which is not classified as nationally at risk or
threatened).

[998] Targeted rapid surveys for terrestrial invertebrates were undertaken by Kessels &
Associates. Results showed a rich diversity of insects and land snails. Two individual
‘at risk’ Hawke’s Bay tree wetas (Hemideina trewicki) were also discovered within the

study area.

[999] Walk-through surveys of waders and water birds were completed along a 4.5km

reach of the Waipawa River about 19km downstream of the dam site. Nationally

549 Kessels and Associates Limited, Ruataniwha Water Storage Scheme — Terrestrial Ecology Study assessment of
ecological effects final — Volume 1, May 2103, Ruataniwha Water Storage Scheme application documents, Folder 6,
Tab 1, page 2.
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‘vulnerable’ banded dotterel were commonly sighted and nationally ‘at risk’ pied stilt

and pipit were also recorded.>®

[1000] The Kessels’ report concluded that a number of measures were required to avoid
or remedy potential adverse effects on terrestrial ecology. These included a bat
management plan, a pre-construction lizard survey and translocation plan, weed hygiene
and surveillance, a Blue Duck survey of Dutch Creek, and post construction

monitoring.**

[1001] In addition three mitigation and offset packages were recommended.®* It was
reported that those programmes would result in a number of significant benefits
including intensive targeted animal pest control over 1100ha of habitats within the
Makaroro River Catchment, 146ha of habitat recreation and enhancement around the
new reservoir, assisting landowners to protect and manage 622ha of bush, scrub and
wetland and approximately 314ha of braided river habitats for wading birds. In addition
Project E would recreate and restore wetlands in and along the old Waipawa

River/Papanui Stream. >

[1002] For the applicant Mr Kessels provided evidence supporting his report and the
recommendations as to mitigation and offsetting contained in the Integrated Mitigation
and Offsetting Approach (IMOA). Dr Craig provided supporting evidence in relation to
birds and pest control, Dr Parsons provided supporting evidence about bats, and Dr

Keesing made particular reference to botanical aspects.

550 Kessels and Associates Limited, Ruataniwha Water Storage Scheme — Terrestrial Ecology Study assessment of
ecological effects final — Volume 1, May 2103, Ruataniwha Water Storage Scheme application documents, Folder
6, Tab 1, page 110.

%1 Kessels and Associates Limited, Ruataniwha Water Storage Scheme — Terrestrial Ecology Study assessment of
ecological effects final — Volume 1, May 2103, Ruataniwha Water Storage Scheme application documents, Folder
6, Tab 1, page 111.

%2 Ruataniwha Reservoir Restoration Buffer and Catchment Enhancement Zone — Ruataniwha Riparian Enhancement
Zone (River Halo Project); and Ruataniwha Threatened Species Habitat Enhancement.

%53 Kessels and Associates Limited, Ruataniwha Water Storage Scheme — Terrestrial Ecology Study assessment of
ecological effects final — Volume 1, May 2103, Ruataniwha Water Storage Scheme application documents, Folder
6, Tab 1, page 112.

299



Challenges and responses concerning the adequacy of the surveys and report

[1003] Dr Lloyd*>* and Marie Brown (representing EDS), were the principal experts in
support of submissions opposing the RWSS. Dr Lloyd is a very experienced ecologist
and botanist and Ms Brown has submitted her thesis for a PhD on the subject of

reviewing the implementation of ecological compensation under the RMA.

[1004] In his evidence Dr Lloyd was highly critical of the assessments that had been
undertaken. He told the Board:

“The applicant’s terrestrial ecological assessment of indigenous vegetation,
plant species, lizards, river birds and invertebrates is deficient and understates
the importance of and adverse effects ...indigenous vegetation and .. fauna.”

He considered that there had been a “glaring omission” to adequately address the
significance of the braided river birds, the presence of short-tailed bats could not be
ruled out, other species of lizards were likely to be present, and there were deficiencies

in the identification of plant species.

[1005] Concerns were also expressed by Dr Lloyd about the reliance of mitigation
measures on land owner consent. He said that if the project is consented and adverse
effects on the environment cannot be avoided stringent conditions should be imposed

for the protection and enhancement of the braided river populations.

[1006] Dr Craig disagreed.>* He did not consider there was any “major” deficiency in
the ecological assessment. His view was that predators were the major threat to bird life
and that the IMOA package was more likely to assist the banded dotterel populations
than the status quo. Dr Keesing acknowledged the botanical omissions identified by Dr
Lloyd but concluded that within the overall context of the study they were not

significant.>*®

[1007] Challenges to the report also focussed on the issue of bats. Dr Lloyd stated:>’

4 K Lloyd. Tukituki Catchment Proposal Hearing Transcript, page 1682.
%553 Craig, Rebuttal Evidence, pages 3 — 9.

%56 \/ Keesing, Rebuttal Evidence, paragraphs 12 and 13.

%7K Lloyd, Evidence in Chief, paragraphs 68 and 69.
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“Long-tailed bats were largely recorded foraging throughout the sheltered valley
floor. Bat activity patterns suggest that bats are likely to be roosting in the
proposed reservoir area.......Indigenous habitats in the area are likely to be
providing high quality habitat for long-tailed bats, as they contain large, cavity-
bearing indigenous trees that provide the highest-quality roost sites.”

Dr Lloyd did not share Mr Kessels’ confidence that bats that had been displaced would
be able to find new roosts. He also considered that the felling of trees had the potential

to injure or kill bats.>®

[1008] In response to a question from the Board Mr Kessels said that his greatest
concern as a specialist ecologist was about the bats.** However, it was his belief that
they would be able to move to alternative roosts as the reservoir began to fill and it was
possible to create roosting sites by planting and using artificial roosting boxes. He
noted that these boxes had been used in South Canterbury and Hamilton. Mr Kessels
also considered that inspections immediately before tree felling would avoid loss of bats

in that way.

[1009] Dr Parsons®® noted that despite clear-felling of logs, bats have been recorded in
the vicinity of the Kinleith Forest for the past 30 years. He also shared the view that the
loss of some roosts during the filling of the reservoir was unlikely to put the population
at risk. Dr Parsons also considered that artificial roosting boxes (and pest control)

would serve to offset remaining short to medium term negative effects.**

[1010] Giving evidence for EDS, Ms Brown stated:**

“If the Board decides to approve the RWSS then, in light of acknowledged
information deficiencies, the consent holder should be required to undertake
additional surveys to more accurately describe the site and its ecology prior to
commencement of construction.”

Ms Brown said that her chief concern was the lack of detail provided by the applicant in

the IMOA. While some of her concerns had been addressed by the revised version that

%8 K Lloyd, Evidence in Chief, paragraphs 138 and 140.

%% G Kessels, Tukituki Catchment Proposal Hearing Transcript, page 656.
%05 parsons, Rebuttal Evidence, paragraph 18.

%1 5 parsons, Rebuttal Evidence, paragraph 23.

%62 M Brown, Tukituki Catchment Proposal Hearing Transcript, page 1991.
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was now before the Board, there was still a lack of certainty as to the manner in which
the IMOA would be implemented.*®

The Board’s findings

[1011] Clearly the RWSS will have significant adverse ecological effects on terrestrial
fauna and flora. Furthermore, the Board needs to recognise and provide for the
protection of areas of significant indigenous vegetation and significant habitats of

indigenous fauna as a matter of national importance under s6(c) of the RMA.

[1012] While there is a conflict between the experts about the adequacy or otherwise of
the terrestrial ecological assessment, Dr Lloyd accepted that the bird survey was
“reasonably robust”.*®* The exception was the downstream braided river environment
of the wading birds. When considering that issue the Board takes into account that the
environment below the confluence of the Makaroro and Waipawa Rivers would not be
significantly affected by the dam. There is also evidence that the RWSS might in fact,
improve that environment. Having reflected on these matters the Board has reached the
conclusion that Dr Craig is right when he states the adverse effects on wading birds

have been overstated.

[1013] On the issue of bats we found the evidence of Dr Parsons persuasive. He has
expertise in this field. The Board also notes the experts agreed at expert conferencing
that while the proposed dam site is significant for long-tail bats, it is unlikely that short-
tail bats are present.*® Moreover, the evidence indicates that any adverse effects on
long-tail bats can be appropriately managed.

[1014] Although the Board accepts that deficiencies in the studies that were undertaken
have been exposed, these need to be kept in perspective. Obviously the Board cannot
rule out the possibility that threatened plant, lizard or invertebrate species which have
not been identified to date are present at the site. But that does not suggest that the

studies already undertaken are worthless. Rather it indicates that adaptive management

%63 M Brown, Tukituki Catchment Proposal Hearing Transcript, page 1992.
%4 K Lloyd, Evidence in Chief, paragraph 28.
565 Expert Conferencing Joint Witness Statement to the Board of Inquiry — Terrestrial ecology, 17 October 2013.
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may be necessary to address any further information that becomes available. In this
respect we note that all of the experts present at conferencing agreed that “adaptive

management is suitable to address unforeseen issues”.>®

[1015] Ultimately the critical issue is whether the adverse environmental effects which
undoubtedly exist can be adequately avoided, remedied or mitigated. The issue of
mitigation and offsetting in the context of the IMOA package will be addressed in detail
later in this report,®” and our finding on terrestrial ecology will be included in that

section of our report.

Aquatic ecology

[1016] There was a feeling on the part of many submitters that one of the most serious
threats to aquatic ecology was the risk of nutrient discharge into water bodies as a result
of land use intensification. That effect has already been assessed separately with
reference to water quality. It only remains for the Board to assess any other actual or
potential effects on aquatic ecology (and associated values) that might arise from the

construction and operation of the RWSS.

Effects requiring consideration

[1017] The effects that need to be considered are conveniently listed in the Cawthron

Report prepared by Dr Young and others in 2013:°%®

o Disturbance of the riverbed during construction and associated
mobilisation of sediment that could influence water clarity and have
effects on periphyton, invertebrates and fish (both native and introduced
species)

o effects of changes in bed geomorphology downstream of the dam on
periphyton, invertebrates and fish;

o effects on water quality associated with water storage within the
proposed reservoir

%66 Expert Conferencing Joint Witness Statement to the Board of Inquiry — Terrestrial ecology, 17 October 2013.
%67 at paragraph [1182] — [1211] of this report.

568 Cawthron Institute, Ruataniwha Water Storage Scheme - aquatic ecology assessment of effects, May 2013,
Ruataniwha Water Storage Scheme application documents, Folder 5, Tab 3, page iii.
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Blockage/interruption of upstream and downstream fish passage by the
dam;

permanent loss of riverine habitat resulting from inundation by the
proposed reservoir;

reductions in the quantity and quality of spawning habitat for rainbow
trout;

changes to angling opportunities;

changes in water quality associated with changes in the flow regime
downstream of the dam;

changes in periphyton abundance and distribution as a result of changes
in the flow regime;

effects of changes in the flow regime downstream of the dam (including
short-term fluctuating flows associated with changes in irrigation
demand and hydro-peaking) on habitat availability for invertebrates and
fish;

effects of flow changes on fish stranding;

diversion of fish into the water distribution network at the irrigation
intake;

in-stream and riparian habitat disturbance associated with changes in
land use on the Ruataniwha Plains associated with the Scheme;

changes in water quality and effects on periphyton, invertebrates and
fish associated with changes in land use.”

Evidence for the applicant

[1018] Dr Young, Dr Ausseil and Dr Fisher provided the primary evidence for the

applicant on these matters. In broad terms they contend that while there will be adverse

effects on the aquatic ecology, these effects have been adequately mitigated by the

mitigation and offset measures incorporated in the proposed conditions for the RWSS.

[1019] The mitigation and offset measures proposed by the applicant include:*®

%% Hawke’s Bay Regional Investment Company Ltd, Ruataniwha Water Storage Scheme — Part C Assessment of

Environmental Effects, May 2013, Ruataniwha Water Storage Scheme application documents, Folder 2, Tab 1, page

127.
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Ruataniwha Reservoir Restoration Buffer and Catchment Enhancement
Zone: this includes measures to protect and enhance the aquatic habitat
within the upper Makaroro River above the dam and other reservoir

tributaries such as Dutch Creek;

Ruataniwha Riparian Enhancement Zone (River Halo Project): which
includes the protection of riparian habitats alongside the Makaroro and
Waipawa Rivers that are affected by flow fluctuations resulting from the
RWSS;

Ruataniwha Threatened Species Habitat Enhancement: which includes a
native fish trap and transfer programme;

Ruataniwha Plains Spring-fed Stream Enhancement and Priority
Sub-Catchment Phosphorus Mitigation: this includes the protection and
enhancement of spring-fed streams and other waterways that drain the
lower Ruataniwha Plains (these provide good habitat native fish species

and also provide for spawning and juvenile trout rearing); and

Restoration of Old Waipawa River Bed/Papanui Stream: which includes
rehabilitation and enhancement of water quality and stream habitat in the
bed of the old Waipawa River/Papanui Stream and will involve fencing,

planting and wetland creation along the riparian margins of the stream.

The opposing view

[1020] Evidence and representations in opposition came from numerous people

including Ms McArthur, Dr Morgan, Maurice Black (representing NKII), Ms Jenny

Dr Death, Dr Mike Joy (representing Forest and Bird, Hawke’s Bay
Environmental Water Group (HBEWG) and NKII) and Eugenie Sage MP.

[1021] Not surprisingly all witnesses raised the issue of fish passage, and many

questioned the effectiveness of the proposed trap and transfer system. Other concerns

included the effects of construction on aquatic ecology, interruption to the natural flow

of the Makaroro River, fish screening at the upper irrigation intake, effects from land
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use changes on downstream water quality, and the effectiveness of proposed flushing

flows.

[1022] Many of the concerns expressed by Ms McArthur reflected matters that were
worrying other parties involved in the inquiry. She reminded the Board that the
Makaroro River sub-catchment has some of the best water quality and ecological health
of any waterway in the Tukituki catchment. She is concerned about the effects of the
construction of the dam on aquatic macro-invertebrates and fish in the vicinity of the

dam site and downstream.

[1023] The barrier to the migration of native fish created by the dam is a major concern.
Ms McArthur anticipates that this will cause local fish populations to decline. She also
believes that the reservoir will not provide a positive environment for native fish which
will be deprived of their upstream riverine environment. Interference with natural river
flows will have an adverse effect on aquatic life and reduce the availability of quality
habitat. There will also be a cumulative, immediate and long term impact on the

spawning and recruitment of trout in the Makaroro and Waipawa catchments.

[1024] Concerns expressed by Dr Joy included the removal or reduction of riverine
habitat for riverine specialist species including eels; movement of trout into previously
uninhabited areas; creation of suitable habitat for pest fish; increasing transit time for
fish larvae to travel downstream, thereby increasing their chances of starvation or
predation; potential death of a significant percentage of downstream migrating larvae
when going through or over the dam; and the potential for death of downstream

migrating eels.

The Board’s findings

[1025] We begin by considering the effects arising from the construction of the dam.
Those effects will be most significant close to the dam site and the effects downstream
of the Waipawa and Tukituki confluences would be much less significant.”™ Clearly the

diversion of the river during construction will disturb aquatic invertebrates and fish, as

570 Cawthron Institute, Ruataniwha Water Storage Scheme - aquatic ecology assessment of effects, May 2013,
Ruataniwha Water Storage Scheme application documents, Folder 5, Tab 3, page iv.
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well as affecting spawning. However, once the working site has been stabilised it is
predicted that any effect on water quality will rapidly reduce (although it might take 6-

12 months before there is full recovery from mobilised sediment in the water).

[1026] These matters were recorded in the Cawthron Institute Report and accepted by
all the experts at conferencing.”™ It was also agreed that the combination of the CEMP
and proposed consent conditions (including monitoring) would be an adequate way of
minimising the effects of construction on the river ecology.”” The Board accepts that

the adverse effects of the dam construction can be mitigated to an acceptable degree.

[1027] Long-term effects following completion of the dam are of much greater concern,
especially two particular effects: first, the permanent loss of fish passage; secondly, the
permanent loss of the riverine environment for up to 7km above the dam (depending on

how much water is in the reservoir at any particular time).

[1028] Currently there are at least seven migratory native fish species in the vicinity of
the dam. All the experts agreed that without any mitigation the dam will block
upstream movement of all fish and reduce downstream movement. They also agreed
that although the proposed trap and transfer of fish would be the best available
mitigation option, there were concerns about its efficacy.>”® Dr Joy thought that the trap
and transfer method might only produce a 50% efficiency in successfully getting fish
past the dam (either up or down).™ Dr Young rated the prospects of maintaining the
full range of native fish species currently found upstream of the dam as low to

medium.5™

[1029] All of this indicates to the Board that the blocking of fish passage by the dam is
a serious adverse effect which could not be mitigated by the trap and transfer proposal
alone. The Board also keeps in mind Dr Joy’s evidence that 68% of New Zealand’s

native fish are currently listed as threatened, and loss of habitat and water quality

571 Expert Conferencing Joint Witness Statement to the Board of Inquiry — RWSS effects on Aquatic Ecology, 28
October 2013, paragraph 1.

572 Expert Conferencing Joint Witness Statement to the Board of Inquiry — RWSS effects on Aquatic Ecology, 28
October 2013, paragraph 2.

573 Expert Conferencing Joint Witness Statement to the Board of Inquiry — RWSS effects on Aquatic Ecology, 28
October 2013, paragraph 3-6.

574 M Joy, Evidence in Chief, paragraph 16.

R Young, Rebuttal Evidence, paragraph 4.1.
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impacts are a major cause of their heightened threat status.>® By the same token there is
no suggestion that the dam would restrict access of fish species to other parts of the

catchment.

[1030] Now we turn to the effects of the reservoir. The creation of a 372ha reservoir
will result in the loss of up to 7km of flowing water habitats, although the Board accepts
that some of the native fish species currently found in that habitat will be able to use the
newly formed reservoir. On the other hand, other species such as torrent fish, bluegill
bully, redfin bully, Cran’s bully, and dwarf galaxias are unlikely to survive in the

reservoir and will be lost.5”

[1031] According to the Cawthron Report a trout population of between 1000-2000
adult fish is likely to develop in the reservoir and support a full season fishery.
Compared with the status quo, juvenile trout production from these adult trout would be
enhanced and it is likely that some of these juvenile trout would successfully pass
downstream and make a substantial contribution to the fishery in the Waipawa and

Tukituki Rivers. This evidence was not seriously challenged and the Board accepts it.

[1032] Downstream of the dam there will be other effects, some positive and others
negative. The most significant alteration would be the changes in flows and the absence
of sediment which have already been discussed. Overall the Board has concluded that
the positive and negative effects downstream are reasonably evenly balanced and can be

regarded as acceptable.

[1033] Additional mitigation/offset possibilities were discussed by the experts at
conferencing. They considered that a management plan focusing on each species of fish
that included, but was not limited to, enhancing fish habitat and enabling fish access to
areas where they cannot currently access should be part of any mitigation package. It
has been established that a total of 88 structures at 82 separate locations within the
Tukituki catchment prevent upstream or downstream migrations of fish. Culverts,

stormwater pumping stations and weirs make up the majority of these structures. The

576 M Joy, Evidence in Chief, paragraph 15.
577 Cawthron Institute, Ruataniwha Water Storage Scheme - aquatic ecology assessment of effects, May 2013,
Ruataniwha Water Storage Scheme application documents, Folder 5, Tab 3, page v.

308



applicant agreed to extend its mitigation and offset package by budgeting $10,000 per
annum to enhance the access of fish throughout the catchment. We will return to this

matter when considering mitigation and offsetting.

[1034] Obviously the main adverse effect will be the permanent loss of fish passage
(except to the extent that the trap and transfer regime is successful) and the permanent
loss of the riverine habitat that will be inundated. As we already observed these adverse
effects cannot be mitigated. As with the effects on terrestrial ecology, the IMOA
package is critical to the outcome of the applications for consent and we will be

returning to that matter.*®

Landscape and visual effects

[1035] Two landscape architects presented evidence on this topic. For the applicant
Gavin Lister of Isthmus and in opposition Ms Gerard, of Gerard Land Design, who is

also a submitter. Mr Percy, a planner, also gave evidence for Fish and Game.

The landscape

[1036] The proposed dam site is within the Makaroro Valley which lies at the foot of the
Ruahine Ranges. To the north is the Wakarara Range which rises to about 1000m above
sea level. In earlier days the long valley between the Ruahine and Wakarara Ranges had
been logged and much of the area has now been replanted with exotic plantation as part
of the Gwavas Forest. The Ruahine Ranges provide a wilderness landscape with a

number of tracks and back country huts.

[1037] From the bottom of the Ruahine Ranges the Makaroro River flows through
higher terraces and foothills. The rolling terraces, which are intersected by streams,
range from about 500m above sea level to around 250m. This land is mostly used for

pastoral farming.

[1038] Below the terraces and foothills are the Ruataniwha Plains which fall from
around 220 metres above sea level to about 150m against the hills to the east. A series

of parallel rivers and streams cross the plains from west to east. They join to form the

578 See paragraphs [1182] — [1211] of this report.
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Tukituki River which then flows north alongside a range of limestone hills until it
reaches the coast.

[1039] Over time large sheep runs on the plains have been subdivided into smaller
farms with the pasture having been progressively improved. There is a geometric
pattern of land use and shelter belts. The plains are drought-prone in the summer and
large pivot irrigators are a common sight. Aesthetically the plains can be described as a

‘working’ landscape. Recreational uses include river related activities.

[1040] To the north-east of the Ruataniwha Plains is the Otane basin which is Zone M
for the purposes of the irrigation distribution network. This basin, which forms part of
the valley that links the Ruataniwha and Heretaunga Plains, is mostly used for sheep
and beef farming. One of its features is the Papanui Stream which is in a generally

degraded condition.

Figure 21: Landscape Context Map
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The rivers

[1041] This topic was carefully reviewed by Mr Lister and Ms Gerard at conferencing,
and the Board is grateful for the effort that they made to produce a comprehensive and

informative report (without the assistance of a Commissioner).

[1042] It is common ground that the section of the Makaroro River upstream of the
proposed dam and reservoir has very high natural character. This reflects that this

section of the river flows through ranges that are essentially a national wilderness.

[1043] Mr Lister and Ms Gerard agree that the Makaroro has a moderately high degree
of natural character at the reservoir and dam site. They see it as an unmodified river

system within a river catchment of very high to moderately high landscape values.

[1044] Downstream of the dam Ms Gerard considers the riverscapes of the gorge
sections have high natural character while the wider landscape has moderately high
natural character. On the other hand Mr Lister considers that the river has moderately
high natural character but that there are places within the gorge section where the

perception of natural character will be high.

[1045] With reference to the Waipawa and Tukituki Rivers downstream of the dam Mr
Lister considers that while there are local variations, the downstream sections of these
rivers below Alderwood Farm have moderate natural character, taking into account the
obvious presence of human activities and structures. Ms Gerard considers that upstream
of SH50 the Waipawa River is an unmodified braided river (no gravel extraction,
channelling, or stop banks) with remnants of native vegetation. Downstream of SH50

Ms Gerard agrees with Mr Lister’s assessment.

[1046] Both agree that the existing character of the old bed of the Waipawa River and
the Papanui Stream is low. This reflects the historical diversion of the Waipawa River,
surrounding land uses, and lack of vegetation.

Effects of the RWSS

[1047] Mr Lister and Ms Gerard agree that the dam and reservoir will give rise to

significant adverse effects on natural character in the reservoir footprint and dam site
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because the reservoir will inundate and destroy the naturally braided river, terraces,

gorge land forms and features, and some areas of native vegetation. It will also affect

natural river flows and processes, including sediment transport.

Figure 22: View North from Preston Property over Site of Proposed Dam and Reservoir

Figure 23: Photo Simulation of Proposed Dam and Reservoir from the Isthmus Report
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[1048] Mr Lister considers that the proposed location of the dam is appropriate because
it is on a tributary catchment and within a modified farming landscape. He considers
that it avoids the high natural character area upstream and the dam site itself has low
visibility. On the other hand Ms Gerard considers the location is inappropriate because
it is in an unmodified braided river system and river gorge with a range of

environmental values that cannot be replaced.

[1049] Both Mr Lister and Ms Gerard agree that the reservoir will be a ‘working’
reservoir and will therefore not have the same amenity as a natural lake with relatively
stable water levels. Its amenity will fluctuate with changes in water levels and the
extent of the ‘bare’ shoreline zone. However, the reservoir will have good amenity
when it is full and will still have a degree of amenity at lower water levels. Its amenity
will be lowest when the reservoir is at its minimum level in late summer or autumn and
in dry years. They note that the margins of the reservoir are likely to appear ‘raw’ when
it is first filled because of erosion processes, but that over time it may acquire more

naturalistic shoreline features.

[1050] Mr Lister and Ms Gerard agree that it is desirable to remove all standing trees
within the reservoir footprint for visual, safety, and recreational and water quality
reasons. They suggest that the IMOA should be firm about the removal of all trees
within the footprint of the reservoir. They also comment that erosion might compromise
buffer planting and that conditions should be framed to ensure that the planting is
replaced if that happens.

[1051] As to the distribution network, Mr Lister and Ms Gerard agree that the location
of the upstream intake is acceptable in natural character and landscape terms. They also
agree that canals can be positive features in the landscape, although there will be a
degree of ‘cut and fill’. The canal will be most visible where it is crossed by the

highway at Ongaonga. On other roads there will only be glimpses.

[1052] With reference to changes in the character of the landscape it was agreed that the
landscape can, in a general sense, accommodate the changes in land use such as
overhead irrigators, reconfiguration of paddocks, and some clearance of shelterbelts.
While Ms Gerard agreed that these changes are likely to occur, she believes that the

greatest impact will be the change in scale and removal of trees. Both landscape
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architects agree that guidelines should be developed to promote landscape values in

conjunction with irrigation and changes of land use.

[1053] On the basis of other evidence Mr Lister and Ms Gerard agreed that changes to
natural character will include changes to the flow regime, sediment load, river
morphology, vegetation, and potentially changes to river ecology. For her part Ms
Gerard considers that these will adversely affect the intrinsic values of the river. They
agreed there will be significant adverse effects on natural character as a result of the

reservoir footprint and dam site.

[1054] Finally, there is agreement that the type and mix of mitigation measures are
appropriate. However, Ms Gerard is concerned about whether the mitigation measures
will be implemented and managed for the life of the consent. She is also concerned
about the situation that will arise at the end of the life of the dam when it is

decommissioned.

Primary areas of disagreement

[1055] In terms of whether the project should proceed there is a fundamental
disagreement. In the landscape assessment commissioned by HBRIC Mr Lister
expressed the view that: >

“... the project will not be out-of-place in the landscape, the main elements have
been appropriately designed and located, and the degree of residual adverse
landscape or visual effects will be relatively modest for a project of this type.”

He maintained that view in his evidence in chief, rebuttal evidence, and concise

summary.

[1056] Ms Gerard is strongly opposed to the Scheme. In her view:*®

“... the RWSS Scheme is an over-engineered solution to catchment
management. The water storage scheme will have a significant adverse actual
effect on the natural character and landscape patterns. In my opinion smaller
off-river tributary catchment water storage would provide significantly less

579 Isthmus, Ruataniwha Water Storage Scheme — landscape and visual effects assessment, May 2013, Ruataniwha
Water Storage Scheme application documents, Folder 7, Tab 3, page 6.
580 page 1 of Exhibit 88.
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conveyance infrastructure and be able to integrate with the terrace and plain
landform and natural drainage patterns.”

Amongst other things Ms Gerard has particular concerns about fluctuating lake levels,
the changed pattern of land use, and the adequacy of mitigation measures.

[1057] Mr Percy®* is also concerned about the implications of the dam and storage lake.
He traversed the objectives and policies in the operative RRMP and PC5 relating to the
preservation of natural character and expressed the view that the dam did not give effect
to those objectives and policies. He noted that the dam will prevent movement of
sediment and that there will be effects on river morphology, both of which cannot be
avoided or mitigated. He considered that the character of the Tukituki catchment would

not be preserved and that this is inconsistent with s 6(a) of the RMA.

[1058] Another aspect where there was a divergence of views between the landscape
architects concerned the “bare’ zone. Ms Gerard presented a series of photo simulations
to illustrate what she believed would be the visual impact of changing water levels in
the lake. Three examples follow:*?

Figure 24: Photo Simulation Presented by Ms Gerard

%81 |t was also agreed between Mr Percy and several other planners giving evidence for parties opposed to the RWSS
that he would cover landscape issues.
%82 The captions and other information form part of each photo simulation.
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Figure 26: A further Photo Simulation Presented by Ms Gerard

The Board’s findings

[1059] Matters of national importance listed in s 6 include:

“(@  The preservation of the natural character of the coastal environment
(including the coastal marine area), wetlands, and lakes and rivers
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and their margins, and the protection of them from inappropriate
subdivision, use, and development:

(b) The protection of outstanding natural features and landscapes from
inappropriate subdivision, use, and development:

When considering landscape and amenity values the Board must recognise and provide

for those matters to the extent that they are relevant.

[1060] Those statutory provisions do not require rivers/their margins or outstanding
natural features/landscapes to be preserved at all costs. Rather they are to be protected
from inappropriate subdivision, use and development. In NZ Rail Ltd v Marlborough
District Council the Court held:

“It is “inappropriate” from the point of view of the preservation of natural
character in order to achieve the promotion of sustainable management as a
matter of national importance. It is however, only one of the matters of national
importance, and indeed other matters have to be taken into account. It is
certainly not the case that preservation of natural character is to be achieved at
all costs.”

By the same token the test should be rigorous.*®

[1061] As mentioned earlier, in King Salmon the Supreme Court considered that the
words “appropriate” and “inappropriate” are heavily affected by context*®* and that in
the context of protecting areas from inappropriate subdivision, use or development, the
natural meaning is that “inappropriateness” should be assessed by reference to what it is
that is sought to be protected.®® The Court commented that while in some situations
“inappropriate” might be thought to provide something in the nature of an

“environmental bottom line”, that will not necessarily be so0.®

[1062] The Court described an alternative approach:*

“...to treat “inappropriate” ... as the mechanism by which an overall judgement is to be
made about a particular development proposal. On that approach, a decision maker must

%8 Re an inquiry into the draft National Water Conservation (Mataura River) Order Planning Tribunal Christchurch C
32/90, 4 May 1990.

584 at [100].

585 at [101].

586 at [103].

587 at [104].
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reach an evaluation of whether a particular development proposal is, in all the
circumstances, “appropriate” or “inappropriate”...”

It considered that “inappropriate” should be interpreted in s 6 (a), (b) and (f) against the
backdrop of what is sought to be protected or preserved.

[1063] With the benefit of that explanation we now consider whether s6(a) and (b)

apply in this case.

[1064] It is convenient to begin with s 6(b) which only applies to outstanding natural
features and landscapes. On the question of outstanding natural features and landscapes
the Isthmus Landscape and Visual Assessment®*® commented that the obvious candidate
was the Ruahine Ranges by virtue of their natural science, aesthetic and associative
values. These ranges are identified as ‘outstanding’ in the Hastings District Plan. No
other “outstanding” natural features or landscapes were identified by Isthmus. Nor was
there any suggestion in the conferencing report that the reservoir would extend into

features or landscapes that are ‘outstanding’.

[1065] Four ‘outstanding’ landscape views are listed in the Central Hawke’s Bay
District Plan. These are views from Makaroro Road, Hardy Road, Blackburn Road and
Pukura Road.”® None of the views involve the dam or reservoir site. For present

purposes they have no relevance.

[1066] The Board has therefore concluded that in this case the issue of protecting
outstanding natural features and landscapes does not arise and s 6(b) has no application.
Under those circumstances it is unnecessary to consider whether, if it had applied, the

development of the dam and reservoir would have been ‘inappropriate’.

[1067] But that issue does arise in relation to s 6(a). Clearly the natural character of the
Makaroro River and its margins will not be preserved in terms of that paragraph and
they need to be protected from ‘inappropriate’ development. Although the dam will
change the existing vista, it is at a low visibility site within modified landscapes. While

the Board acknowledges Ms Gerard’s concerns about the ‘bare’ zone, it doubts that the

588 at page 15.

58 Appendix 1 of the Central Hawke’s Bay District Plan.
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visual outcome will be as severe as the photo simulations might suggest. In any event it
is likely that with the passage of time the dam and reservoir will tend to blend into the

landscape. When the dam is full or near full bare zone will not be a significant feature.

[1068] The Board also takes into account that an in-stream dam is one of the few ways
that the drought problems on the Ruataniwha Plains can be addressed. Our earlier
analysis of water quantity confirms that a substantial reservoir will be required.
Possible locations have been extensively assessed and while there might be other
locations where there might be less impact on landscape and amenity values, they have
been ruled out for reasons which the Board accepts were justified. The benefit of this
location is that it is on a relatively remote tributary and largely removed from public

view.

[1069] Mr Percy drew attention to a number of provisions in PC5 and the RRMP.
Objective LW2 in PC5 is aimed at improving the integrated management of the region’s
freshwater and land resources. In the Board’s view the RWSS is an example of the
integration of those competing resources, and is accordingly entirely compatible with
that objective. Objectives 40 and 41 of the RRMP are aimed at maintaining water
quality and quantity. Although to a large extent these matters have been addressed by
PC6, the minimum flow and flushing flow conditions for the RWSS are entirely
compatible with those objectives. We should also add that there is nothing in PC6 that
would render the dam and reservoir inappropriate in landscape terms. Indeed, PC6
expressly contemplates the development of community irrigation schemes.

[1070] Taking these matters and the sustainable purpose of the RMA into account, the
Board would be hard pressed to say that the development and use of a dam and
reservoir at this location is ‘inappropriate’ in terms of s 6(a). To the contrary, we are
satisfied that it is in fact an appropriate development, provided of course, the proposed
mitigation measures are implemented. It also gives effect to the integrated management
regime in the NPSFM.

[1071] But that is not the end of the matter. It is still necessary for the Board to have

particular regard to the relevant “other matters” listed in s 7 of the RMA which include:

“(c)  the maintenance and enhancement of amenity values:
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() maintenance and enhancement of the quality of the environment.

[1072] We note that it is not necessary for a consent application to both maintain and
enhance amenity values. Refer to Shell New Zealand Limited v Auckland City

Council.®*® “Amenity values” are defined in s 2 as:

“Those natural or physical qualities and characteristics of an area that contribute
to people’s appreciation of its pleasantness, aesthetic coherence, and cultural
and recreational attributes.”

Obviously this is a very wide definition and there can be little argument that there will
be some effect on those values, especially in the minds of people in the immediate

vicinity of the dam or reservoir.

[1073] In the Board’s view the effects on amenity values will be both positive and
negative. As we have said earlier, the dam and reservoir will permanently alter the river
valley at the dam and reservoir site. While they will tend to blend into the landscape
there will nevertheless be a physical dam and a ‘bare’ zone which are not natural
features. They will be permanent features. While planting will be beneficial, it cannot

erase the reality of the bare zone or the presence of the dam.

[1074] On the positive side the lake will offer amenity values, as has been
acknowledged by the landscape architects. To adopt their word the reservoir will have
“good” amenity value when it is full. They also agree that even at lower levels there

will still be a degree of amenity value.

[1075] Downstream there will be changes to flow patterns and in-stream effects which
have already been considered in the context of water quality and quantity and aquatic
ecology. We note that any effects will significantly reduce below the convergence of the
Makaroro and Waipawa Rivers. Further down there will be intake structures, canals,
underground pipes, and other structures such as pump sheds. The Board believes that

with maturity the canal will have positive amenity values and fencing should ensure

5% Shell New Zealand Ltd v Auckland City Council [1996] NZRMA 189 (CA).
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safety. Except during the course of construction the effects arising from underground

piping and other structures associated with the distribution network will be minor.

[1076] Inevitably there will be changes in farming practices which will impact on the
amenity of the landscape. While the Board understands the concerns that Ms Gerard
has raised, it does not believe that they are such that s 7(c) or (f) should prompt the
Board to decline consent. Despite the joint suggestion of Mr Lister and Ms Gerard the
Board is not in a position to provide guidelines as to the management of those changes.
It is also beyond our powers to impose conditions relating to the decommissioning of

the dam at the end of its life.

Archaeological and heritage values

[1077] Archaeological and heritage values were addressed on behalf of HBRIC in a
report Ruataniwha Water Storage Scheme: Archaeological Assessment which was co-
authored by Dr Simon Bickler and Dr Roderick Clough with a historical contribution by
Patrick Parsons.** Although Dr Bickler was cross-examined at some length, no expert

evidence was adduced in opposition.

Outcome of the archaeological assessment

[1078] Information regarding Maori sites in the region was provided by Dr Wakefield.
No Maori or other pre-1900 archaeological sites were identified. Three pa sites were
identified in the general vicinity of the scheme. An unnamed pa could not be identified
but appears to be located several kilometres south-east of the scheme area. None of

these sites would be impacted by the RWSS.*%

[1079] One archaeological site of early 20" century was identified within the reservoir
area. This is the Gardner and Yeoman’s Mill site which is located on the southern bank
of the Makaroro River near Dutch Creek. The Mill operated from 1926 and for 30 years

thereafter.’®® Some remnants of the Mill remain.

%915 Bickler, R Clough and P Parsons, Ruataniwha Water Storage Scheme: Archaeological Assessment, May 2013,
Ruataniwha Water Storage Scheme application documents, Folder 6, Tab 5.

5925 Bickler, R Clough and P Parsons, Ruataniwha Water Storage Scheme: Archaeological Assessment, May 2013,
Ruataniwha Water Storage Scheme application documents, Folder 6, Tab 5, page 24.

5% g Bickler, R Clough and P Parsons, Ruataniwha Water Storage Scheme: Archaeological Assessment, May 2013,
Ruataniwha Water Storage Scheme application documents, Folder 6, Tab 5, page 30.
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[1080] Several mitigation proposals for the Mill site were advanced in the

archaeological assessment:

. archaeological investigation and further recording of the site should be

carried out before flooding;

. a report on the history of the mill (based on oral and archival sources)
and the results of the archaeological investigation should be prepared and
deposited in the local museum and library and the New Zealand Historic
Places Trust library;

o an interpretation plan should be prepared and interpretive signage
detailing the location and history of the mill should be installed in a
suitable location (or locations) near the dam and reservoir that is
accessible to the public. This could be associated with the existing

Yeoman’s Track; and

. the boiler and any other significant industrial remains should be removed
from the site prior to flooding and deposited in a local museum or

installed on higher ground nearby in a location accessible to the public.

Although it was considered that the potential for archaeological remains to be exposed
during construction is low, it was also recommended that comprehensive ‘accidental
discovery protocols’ should be developed in conjunction with the NZ Historic Places

Trust and tangata whenua.

[1081] All these proposals were accepted by HBRIC.

Matters raised by submitters

[1082] A number of submissions related to archaeological sites and heritage matters.
Generally there was support for the mitigation proposals recommended in the

archaeological report.

[1083] During his representation Marei Apatu referred to the corridor above the dam

site where many battles were fought. He told the Board:
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“... during this embroilment around the early 1800s, it escalated and as typically
you bring in your extended family, and so much of the history for this local area
is defined and taking place right where the location of this particular dam is
going to take place.

And what’s more defining are the series of pakanga and battles that take place,
Mangatoetoe is in this region, followed by Mangatoetoe there was Pukekaihou,
and then a series of battles from Te Aratipi which is out at Waimarama, where
an evasion of those that came across Te Atua Mahuru through and over the
Mokai Patea basin, down what is known now as the Colenso Track, into the
base of the Makaroro, a name that we associate with the corridor from the
foothills of that mountain to the passage where it meets up with the Waipawa,
particularly the Makaroro, is a passage known as “Te Whiti o0 Tumatauenga”, a
series of battles and they’re all heading to Roto-a-Tara in Pukehou.”**

Mr Apatu also explained that one point of entry to Heretaunga via Ruahine Ranges was
a track right through the Makaroro which is a very sensitive place “and we are about to

flood it.”*%

[1084] As mentioned earlier, Dr Bickler was cross-examined by counsel for NKII.
Various propositions were put to the witness about matters such as best practice,
whether the wider archaeological environment had been surveyed, and whether the

Heretaunga Cultural Report prepared by Mr Apatu had been reviewed.>%

No specific
sites affected by the reservoir or dam construction were put to Dr Bickler and counsel

did not mention any particular sites when closing.

[1085] In Part 1 of this report®” we explained that at the end of the hearing memoranda
were submitted by counsel for the applicant, NKII, Heretaunga and Tamatea. The
second memorandum of 8 February 2014 included a protocol concerning cultural and
archaeological sites which is acceptable to those parties.

The Board’s findings

[1086] Under s 6(f) of the RMA the protection of historic heritage from inappropriate
subdivision, use and development must be recognised and provided for as matters of

national importance.

%% M Apatu, Tukituki Catchment Proposal Hearing Transcript, pages 3203—3204.
%5 M Apatu, Tukituki Catchment Proposal Hearing Transcript, page 3205.

%% Tykituki Catchment Proposal Hearing Transcript, pages 80-91.

597 at paragraph [94] — [100] of this report.
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[1087] The definition of “historic heritage” in s 2 of the RMA is wide ranging. Those

words mean:

“...those natural and physical resources that contribute to an understanding and
appreciation of New Zealand’s history and cultures, deriving from any of the
following qualities: ..archaeological, ..architectural, ..cultural, ..historic,
..scientific, ..technological.”

The definition also expressly includes historic sites, structures, places and areas;
archaeological sites; sites of significance to Maori, including wahi tapu; and

surroundings associated with the natural and physical resources.

[1088] The Historic Places Act 1993 defines an archaeological site as any place in New
Zealand that:

“@  either—
() was associated with human activity that occurred before 1900;
or
(i) is the site of the wreck of any vessel where that wreck occurred
before 1900; and
(b) is or may be able through investigation by archaeological methods to

provide evidence relating to the history of New Zealand.”

Under s 10 of the Historic Places Act (subject to some exceptions) it is not lawful to
destroy, damage or modify any archaeological site, knowing or having reasonable cause

to suspect that it is an archaeological site.

[1089] It is the Board’s view that the research already undertaken in relation to
archaeological and heritage sites has been thorough, and that based on current
knowledge the heritage site identified is the only site that needs to be recognised and
provided for in terms of s 6 of the RMA. The Board supports the recommendations in

the archaeological assessment report®® which have been incorporated into the IMOA.

[1090] It is of course possible that other archaeological sites might be identified during

the project assessment or during construction. As stated by Dr Bickler, further research

5% g Bickler, R Clough and P Parsons, Ruataniwha Water Storage Scheme: Archaeological Assessment, May 2013,
Ruataniwha Water Storage Scheme application documents, Folder 6, Tab 5.
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and monitoring strategies will be in place prior to construction and they will be under
the supervision of the Historic Places Trust. The protocol accompanying the

memorandum of 8 February 2014 will also be included with the conditions.

[1091] On that basis the Board concludes that the effects of the RWSS on
archaeological and built heritage will be acceptable, and appropriate measures to
mitigate these effects have been built into the RWSS.

Coastal

Figure 27: The Tukituki Estuary

[1092] Beach nourishment in the coastal marine area to maintain the functioning of the
coastal environment is part of a package of offsets that have been advanced by HBRIC.
A coastal permit authorising the beach nourishment is included in the matters for which

consent is sought.
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[1093] Submissions concerning coastal and estuarine issues reflect concerns about two
main issues:

. estuarine ecosystems;** and

o coastal erosion.5®

Both those issues were addressed at expert conferencing and the key recommendation

that emerged was that there should be monitoring.®*

[1094] Maori submitters, including Ms McGuire and Mr Mulligan, emphasised the use
of the estuary for fishing and mahinga kai.*®® Photographs illustrating that the estuary
serves an important role as a learning tool for children in the local area were provided to
the Board.®”® Some submitters considered that there should be monitoring of Maori

cultural attributes and values.

[1095] For others such as Mr Dallimore and Mr Lawrence, erosion was the focus of
attention. They described how this factor had already adversely affected properties in
the Haumoana township®* and Mr Dallimore explained why his concerns extended to
erosion at Westshore, a Napier beach.®® Ms Gerard also raised concerns about the

coastal environment from a landscape perspective.

[1096] The applicants have acknowledged the need for monitoring of the estuary and
this has been included in PC6 (new Policy TT16). There is also provision in the RWSS

conditions for the mouth of the estuary to be kept open.

[1097] We are satisfied that beach nourishment and keeping the mouth of the estuary

open will appropriately mitigate any adverse effects in the estuary or along the coastline

%% See Statement of Evidence of Dr Adele Whyte and Ngahiwi Tomoana on behalf of NKII and Heretaunga at
paragraphs 54-60. See K McArthur, Rebuttal Evidence for EDS.

600 See L Dallimore Submission 316, M Lawrence Submission 212, G Eyles Submission 189 on Tukituki Catchment
Proposal.

801 Joint Witness Statement for Coastal and Estuarine matters. For HBRC C Cornelisen, A Madarasz-Smith, for NKII

S Smith, and for EDS K McArthur, page 2.

802 Statement of Evidence of Ms McGuire on behalf of Operation Patiki and Kohupatiki Marae paragraphs 19-24,
Statement of Evidence of Tom Mulligan on Behalf of Matahiwi Marae, paragraphs 12-19.

803 A McQueen representation.

894 Tykituki Catchment Proposal Hearing Transcript, pages 2893-2895 and 3403-3406.

895 Tykituki Catchment Proposal Hearing Transcript, pages 2896—-2899.
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that are attributable to the RWSS. Those steps will also give effect to the relevant

objectives and policies of the New Zealand Coastal Policy Statement 2010.

Amenity and recreation

[1098] Construction of the dam and reservoir will have an effect on recreational
opportunities and that effect will continue once the RWSS becomes operational. Some

recreational opportunities will be lost forever while new opportunities will arise.

The applicant’s proposals

[1099] Opus International Consultants Limited provided a Recreation Assessment in
May 2013.°® Evidence about this assessment was provided by Michelle Frey, a

Recreational Planner.

[1100] Loss of access to recreation activities was considered to be one of the major
effects arising from the RWSS.®” In recreational Zone 1 (upstream of the dam)
activities such as mountain biking, tramping, day visits, hunting and fishing would be
affected.®® It was recommended that alternative access should be provided and this

recommendation was accepted by HBRIC.

[1101] During construction access to popular sites such as the Ruahine Forest Park will
not be possible. Many submitters sought the creation of alternative access before
construction commences. The Reservoir Filling and Edge Rehabilitation Plan will
incorporate methods to manage this type of disruption during construction, and in the

longer term.

[1102] Finally, the Recreation Assessment identifies a number of positive recreational

amenities, including:

e access to flat water for rowing and motor boat activities;

8% M Frey, Opus, Ruataniwha Water Storage Scheme: Recreation Assessment, May 2013, Ruataniwha Water Storage
Scheme application documents, Folder 6, Tab 6.

897 M Frey, Opus, Ruataniwha Water Storage Scheme: Recreation Assessment, May 2013, Ruataniwha Water Storage
Scheme application documents, Folder 6, Tab 6, page 2.

808 at pages 35-37.
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e use of the reservoir for fishing, swimming and lakeside activities; and

e improved amenity at the Papanui Stream and potential for recreation
activities and the development of walkways and cycleways along the

stream.

[1103] The IMOA was developed after the Opus report was provided. It makes
provision for recreational activities®® and includes protocols for the filling of the

reservoir and rehabilitation of any facilities that have been disrupted.®*

[1104] Project A of Schedule Six sets out a list of ‘proposed delivery mechanisms’

including:

e creation of walking/cycling tracks around the reservoir, where

landowners are amenable;

e construction of an access track linking the DOC track with the Ruahine

Forest Park via Makaroro Road;

e in consultation with affected landowners and iwi, construction of a new
picnic/camping area featuring historical/cultural information about
Yeoman Mill site and surrounding landscape;

e construction of a boat ramp; and

e construction of fisherman’s shelter.

This Schedule needs to be read alongside Schedule Nine (the Progress Plan) and
Schedule Ten (the Task Schedule).

899 Hawke’s Bay Regional Investment Company Ltd, Ruataniwha Water Storage Scheme — Part C Assessment of
Environmental Effects, May 2013, Ruataniwha Water Storage Scheme application documents, Folder 2, Tab 1,
pagep 146.

819 M Frey, Opus, Ruataniwha Water Storage Scheme: Recreation Assessment, May 2013, Ruataniwha Water Storage
Scheme application documents, Folder 6, Tab 6, page 5.
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Submitters’ concerns

[1105] One of the greatest concerns is the loss of access to well used tracks and
camping areas. There is also anxiety about the need to obtain landowner agreement
before access can be confirmed and whether this would lead to the denial of access to
the Ruahine Forest Park.®* It was emphasised by some submitters that legal rights of
access needed to be secured from the beginning and that informal access arrangements

should be legalised as part of the RWSS process. **

[1106] A further concern related to recreational activities on the reservoir. The issue is
whether it is possible for fishing and other activities to occur on a ‘working’ reservoir
with variable water levels, and in any event, whether it is appropriate for such activities

to take place on the reservoir.®"

[1107] Mitigation options were discussed by Ms Frey. She was cross-examined about
the absence of any recreational assessment for the lower Tukituki area and about the

level of consultation with lower Tukituki hapd and marae.®*

The Board’s findings

[1108] Public access to lakes and rivers is recognised under s 6(d) of the RMA which
requires as a matter of national importance:

“The maintenance and enhancement of public access to and along the coastal
marine area, lakes and rivers.”

The Courts have found that “access to and along” incorporates access to the surface of
water as well as access to the water itself.”* Refer to the High Court decision in Dart

River Safaris Ltd v Kemp.

[1109] The Board also notes that s 3 the Walking Access Act 2008 has the purpose of

providing:

611 Federated Mountain Clubs of NZ, Dennis Page Representation at pages 5-6.
812 The New Zealand Walking Access Commission Submission at pages 2-3.
813 G pain Representation (Submission 121).

814 Tykituki Catchment Proposal Hearing Transcript, pages 921-924.

815 Dart River Safaris Ltd v Kemp [2000] NZRMA 440 (HC) at 449.
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“... the New Zealand public with free, certain, enduring, and practical walking
access to the outdoors (including around the coast and lakes, along rivers, and to
public resources) so that the public can enjoy the outdoors.” 616

This Act establishes a Commission which leads the negotiation, maintenance and

improvement of walking access over public and private lands.

[1110] The Central Hawke’s Bay District Plan includes an objective requiring
recreational areas to be accessible and policies supporting that objective.®” It also
includes a policy to the effect that residents and visitors to the district should have

access to a range of recreational experiences on lakes and rivers.®®

[1111] By its very nature the presence of the proposed dam and reservoir will disrupt
some recreational activities that were previously enjoyed. It is therefore an essential
component of any mitigation package that alternative options for access are identified so
that existing tracks can be enjoyed both during the course of construction and in the

long term.

[1112] Some submitters asked the Board to keep in mind the additional distance to
existing recreational sites, when considering whether alternative arrangements are
appropriate. As a number of submitters said, this might restrict day visit access for
families and groups, thereby compromising the opportunities that should be available.
The potential for recreation to occur on the reservoir (as happens in other parts of the
country) was also mentioned. These include swimming, fishing, rowing and waka ama.
To the extent that such opportunities are not currently available, the RWSS would

deliver a positive benefit.

[1113] HBRIC has incorporated a process for identifying and mitigating the effect of
the RWSS on recreation and public access. This process forms part of the conditions of

consent, and experts will be utilised to progressively implement the arrangements.

816 Section 3 of the Walking Access Act 2008.
817 Central Hawke’s Bay District Plan 3.3.2.1.
818 Central Hawke’s Bay District Plan at 3.3.3.2.
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[1114] The Board is satisfied that the adverse effects on recreation values and amenities
will be satisfactorily mitigated and that this requirement is enshrined in conditions of

consent.

Social

[1115] Included in the RWSS application suite was a Social Impact Assessment
conducted by Taylor Baines & Associates. The report was prepared by Dr Taylor who

provided a brief of evidence. Neither the report or his brief were directly challenged.

[1116] Two particular issues were raised by submitters:®*° first, lack of certainty about
employment that would be generated by the RWSS; secondly, impact of changes in the

community as existing farmers are replaced.

The evidence

[1117] It was noted in the Social Impact Assessment that land use change caused by the
RWSS would: %

“Lead to a series of social changes driven by changes in land use, new farmers
moving into the area with new or different approaches to debt and farming
practices, a higher levels of employment with more intensive farming practices.
While these changes will lead in turn to strengthening of local populations and
communities through employment created (on and off farm) and additional
business activity, including in the towns of Waipukurau and Waipawa, potential
social issues could arise with land use changes around the integration of
newcomers, loss of place and possible values conflicts.”

Notwithstanding this negative aspect, the report expressed the view that the RWSS
would (with appropriate mitigation strategies) produce a significant net social benefit to

the people and communities of the district.®**

[1118] A number of lay submitters were uncertain about the social change that would
actually eventuate. To some extent this might be attributable to the consultation

undertaken by HBRIC. It was particularly significant that Mr Preston, who supports the

829 This included representations by Jeremy Dunningham (Submission 87), Roy Boonen (Submission 261),
Sustaining Hawke’s Bay (Submission 363).

820 Taylor Baines and Associates, Ruataniwha Water Storage Scheme: Social Impact Assessment, Final May 2013,

621Ruataniwha Water Storage Scheme application documents, Folder 6, Tab 3, at page 1 (Executive Summary).
ibid
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RWSS and who will be directly affected by it if it proceeds, emphasised that HBRIC
needed to engage with the local community and had shown no inclination to do so. He
considered that the local community had been left in total ignorance as to “how this

project will affect us.” %

[1119] In July 2013 a Memorandum of Understanding regarding the management and
monitoring of the socio-economic effects of the RWSS®* was signed by representatives
of the following: HBRIC, HBRC, CHBDC, HDC, Napier City Council, HBDHB,
Tamatea, Ministry of Social Development, Business Hawke’s Bay, Hawke’s Bay
Chamber of Commerce, Eastern Institute of Technology and Massey University.

Although signing spaces were provided for NKII and Heretaunga, neither signed.

[1120] The intent of the Memorandum of Understanding is to enable the parties to
oversee the implementation and monitoring strategies identified in the Social
Assessment. This includes the establishment of a RWSS Socio-economic Working

Party with representatives of all the parties to the Memorandum of Understanding.

The Board’s findings

[1121] In the Board’s view there must be an element of conjecture about whether the
predicted social effects arising from the development of the RWSS will occur. For
example, economic outcomes might not be assured at this stage and there is an element
of uncertainty as to the precise extent that the Scheme would lead to intensification

and/or transfer of farms.

[1122] That said, the proposed mitigation (in particular the strategies relating to
employment, training and business opportunities) should provide opportunities that the
community will be able to utilise during the construction and operation of the RWSS. If
nothing else the Memorandum of Understanding and Socio-economic Working Party
should prompt a step towards co-ordinating and effectively drawing as much potential
as possible from the RWSS. Given Mr Preston’s concerns the Board favours inclusion

of a local community representative on the Working Party.

822 ¢ preston Representation, page 3.
623 Attached as Appendix 2 to R Maaka’s Submitter Rebuttal Evidence.
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[1123] On that basis the Board concludes that there will be both positive and negative
social effects if the RWSS is implemented. Mitigation mechanisms should enable the

community to plan for and benefit from the scheme.

Economics

[1124] Three key issues relating to economic effects were raised by submitters, namely,

whether:
. overall economic effects will materialise;
o appropriate economic impact assessments were available to HBRIC; and
. the financial viability of the scheme had been properly tested.
Background

[1125] In September 2012 Macfarlane Rural Business Limited (MRB) prepared a report
Ruataniwha Water Storage Project: Review of Farm Profitability. This report addressed
improvement in farm profitability that may arise from investment in the RWSS. We

will refer to this as the “first report’.

[1126] A few months later Butcher Partners Limited prepared a report ‘Ruataniwha
Water Storage Scheme — Regional Economic Impacts and Financial Cost Benefit
Analysis of the Proposed Ruataniwha Water Storage Scheme’.®* This report provided a
cost benefit analysis, an economic impact analysis, and a farmer affordability analysis.

We will refer to this as the ‘second report’.

[1127] Two particular economic impacts were considered in the second report: first,
those arising from the construction of the dam (one-off); secondly, those of an ongoing
nature such as increases in farm production, industry processing, and benefits to the Port
of Napier. It was concluded that regional GDP will increase, farm intensification would
occur, job opportunities would materialise (both on and off farm), and household

incomes would improve.

824 Butcher Partners Ltd, Ruataniwha Water Storage Scheme — Regional Economic Impacts and Financial Cost
Benefit Analysis of the Proposed Ruataniwha Water Storage Scheme, Ruataniwha Water Storage Scheme
application documents, Folder 6, Tab 4.
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[1128] A number of factors were agreed at the expert conferencing. The joint report
stated that the economists had agreed on the significance of agriculture and the

processing industry to the Hawke’s Bay regional economy as follows:**

e Hawke’s Bay GDP was 2.9% of national GDP;

e agriculture generated 8.9% of Hawke’s Bay Regional GDP;

e manufacturing accounts for 15.1% of regional GDP; and

e processing of dairy, meat and horticultural products accounts for

22% of manufacturing employment.

The economists confirmed that they had relied on the budget produced by MRB when

reaching these conclusions.

The evidence

[1129] Evidence for the applicants about economic effects was provided by Andrew

Macfarlane who told the Board:

“.... I have found short term economics challenging due to the extensive capital
costs of putting pressure on debt servicing costs and management capability.
Conversely long term returns have almost always exceeded expectations as the
water availability was able to leverage opportunities arising from new
technology unknown at the time of development.”®

He explained® that calculating irrigation scheme performance is part economics and
part social science because “soft” factors relating to confidence are often more critical
to uptake and performance than pure economics. These “soft” factors were very
difficult for both economists and external commentators to quantify in advance, but

very real in hindsight.

825 Expert Conferencing Joint Witness Statement to the Board of Inquiry — Economics, 15 October 2013, page 3.
paragraph 12.

626 A Macfarlane, Evidence in Chief, paragraph 3.7.

827 A Macfarlane, Evidence in Chief, paragraph 3.38.
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[1130] A number of submitters questioned Mr Macfarlane’s modelling and assumptions.
Particular aspects that were questioned included commodity price assumptions,
increased productivity assumptions, costs and affordability of water, land use
assumptions, modelling of on-farm environmental mitigation costs, and absence of a

review of the MRB assumptions.

The Board’s findings

[1131] It is a matter of record that Hawke’s Bay is prone to drought. The RWSS would
bring a reliable supply of water that would allow individual businesses and communities
to make informed decisions. It might be anticipated that certainty of supply would
bring an element of confidence because risks associated with droughts would be
reduced. The Board accepts Mr Macfarlane’s evidence that “long term returns have
almost always exceeded expectations as water availability was able to leverage

opportunities arising from new technology.”

[1132] While the Board needs to consider the economic impacts on communities and
the costs and benefits resulting from the scheme, it is not required (or able) to determine
the financial viability of the scheme. Nor can it accurately determine the financial
implications for farmers who join the scheme or the business people making

consequential decisions. Those are commercial decisions for the parties involved.

[1133] All the Board can do is exercise a broad judgement about the economics of the
scheme. The Board’s conclusion is that if the scheme proceeds it would enable people
and communities in the district to provide for their economic growth with a much
greater degree of certainty than is currently possible. On the figures before the Board it
has concluded that the overall economic benefits of the scheme appear to outweigh the

costs and that the scheme would constitute an efficient use of the resources involved.

Cultural

[1134] Cultural issues were primarily raised by three parties: NKII and Heretaunga,
who oppose the RWSS, and Tamatea, who supports it. There tended to be a blurring of
cultural issues arising from PC6 and those arising from the RWSS. Consequently many
of the Board’s observations in Part 2 about cultural issues are equally applicable to the
RWSS.
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[1135] NKII and Heretaunga oppose the grant of a consent for the RWSS on four main

grounds:
. inadequacy of consultation;
. no adequate assessment of effects on the lower Tukituki marae and hapt
and the absence of proper monitoring;
o the conditions for mitigating or offsetting the effects on the matters of

concern to the marae and hapt of the lower Tukituki are inadequate; and

. the applicant has failed to demonstrate that the RWSS will achieve the

purpose of sustainable management.

The first point concerning consultation will be addressed separately and no further

comment is required at this stage.

Alleged inadequate assessment of effects in the lower Tukituki

[1136] The effects of the RWSS will be most pronounced in the Makaroro River.
Leaving aside for the moment the question of intensification of land use, there was
general agreement between the expert witnesses that below the confluence of the
Makaroro and Waipawa Rivers any in-stream effects will be significantly reduced. And
downstream of the confluence of the Waipawa and Tukituki Rivers any effects will be

even further reduced.

[1137] To the extent that the concerns expressed by NKII and Heretaunga are based on
the effects of land use intensification, these have already been addressed with reference
to water quality. In broad terms farms participating in the scheme will have to comply
with PC6.

[1138] When opening the case for NKII and Heretaunga Mr Ferguson told the Board
that NKII and Heretaunga supported the proposition advanced by EDS that the TRIM
model was not capable of accurately predicting the effect of land use intensification on
the concentration of nutrients in the rivers. However, that is no longer an issue because
the limits and targets have already been set in PC6 and the TRIM model will not be

required for the on-land nutrient limits and targets that have been set.
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[1139] Finally, to the extent that there might have been any shortcomings in the
assessment of effects in the lower Tukituki, POL TT16 of PC6 has set in place a regime
whereby tangata whenua of the lower Tukituki will be able to exercise their kaitiaki and
any effects on the mauri of the water will be monitored. These measures will be
enhanced by the Kaitiaki Ruinanga conditions that the Board has added in response to
the joint memorandum from counsel for NKII and Heretaunga (and others) dated
8 February 2014.

[1140] The Board does not accept the allegation that there was inadequate assessment
of effects in the lower Tukituki. Nor does it accept that there is inadequate provision for

ongoing monitoring.

Allegation that conditions for mitigation or offsetting are inadequate

[1141] To a large extent this issue has already been covered. We would add that the
IMOA programme has been strengthened as a result of amendments the Board has made
as a result of the joint memorandum of 21 January 2013. The Board is satisfied that the

mitigation and offsetting package is adequate.

Allegation that the applicant has failed to demonstrate sustainable management

[1142] Whether or not that allegation has any merit needs to wait until the Board makes

its final assessment after each particular issue has been addressed.

Consultation

[1143] This issue was covered in considerable detail in Part 2 with reference to PC6.
However, the situation is different when it comes to applications for resource consents

and notices of requirement.

[1144] For resource consents and notices of requirement the law is stated in s 36A of
the RMA:

“S 36A No duty under this Act to consult about resource consent
applications and notices of requirement

@ The following apply to an applicant for resource consent and the local
authority:
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@) neither has a duty under this Act to consult any person about the
application; and

(b) each must comply with a duty under any other enactment to
consult any person about the application; and

(c) each may consult any person about the application.

2 This section applies to a notice of requirement issued under any of sections 168,
168A, 189, and 189A by a requiring authority as if—

@) the notice were an application for a resource consent; and

(b) the authority were an applicant.”

Consequently, even though many submitters raised the issue of consultation in strong
terms, the Board can be relatively brief on this topic. It is convenient to adopt the same
approach as for part 2 of this report by considering consultation with Maori and

consultation with the community separately.

Consultation with Mdaori

[1145] In fact there was a relatively high level of consultation with Maori which no
doubt reflected that initially both PC6 and the RWSS were being progressed together as
the Tukituki Catchment Proposal.

[1146] This consultation occurred in a variety of ways:
o through the Maori Advisory Committee;
. through the Mana Whenua Working Party;
. via marae and hapt hui; and

. via hui a iwi and hui such as the Fishhook Summit called by NKII.

It is unnecessary for us to repeat what we said in Part 2 about these matters.

[1147] NKII and Heretaunga claim that HBRIC bypassed the Maori Advisory
Committee in favour of engaging with Tamatea. The Board has concluded, however,

that this is not borne out by the minutes of Maori Advisory Committee meetings. At a
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number of meetings there were presentations concerning the progress of the RWSS and
feedback was sought from members of the Maori Advisory Committee (including the

628

NKII and Heretaunga representatives). That process continued after the Mana

Whenua Working Party was established.

[1148] Consultation concerning the RWSS also occurred during the hearing process.
Indeed, it was as a result of discussions that the joint memorandum was lodged on
21 January 2013 (and a later memorandum was lodged on 8 February). The Board
notes that this memorandum records that NKII and Heretaunga agreed that a

“constructive and enduring relationship is important™.®*

Consultation with the community

[1149] A relatively large number of submitters raised the issue of consultation®® and
the Board accepts that they were genuinely concerned about the process. But the Board
needs to approach the matter on the basis that HBRIC was not under any legal

obligation to consult.

[1150] The evidence indicates that there was consultation with the community and that

it took many forms:

. through the Hawke’s Bay Water Strategy and the Tukituki Choices

document;

. by way of information updates through newsletters, newspaper articles

and other media releases;

628 Exhibit 74 - Minutes of Meetings of the Maori Advisory Committee.

629 \While HBRIC was not a party to that memorandum it included documents relating to the RWSS and the Board
infers that the reference to a constructive and enduring relationship also applied to HBRIC.

8% Craig Preston Trust, Paul Bailey, Meg Rose, Transparent Hawke’s Bay, Marie Brown for the Environmental
Defence Society, Alison Dewes, Anthony Rhodes, Gilbert Zemansky, Michael Abell, Russell Death, Helen Marr
for Hawke's Bay Fish and Game Council and Eastern Fish and Game Council, Sara Gerard, Stuart Ford for
Horticulture New Zealand, Kevin Lloyd for Te Taiao Hawke's Bay Environmental Forum, Royal Forest and Bird
Protection Society Inc, Hawke's Bay Environmental Water Group, Mike Joy for NKII.
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. through community meetings,®*! which also led to the establishment of
specific consultative groups to receive feedback and provide community
information. These groups included the Ruataniwha Stakeholders Group,
the Mana Whenua Working Party, and a wide range of community
groups, landowners, the Land Use Intensification Working Party, a Pan
Sector Group, the Key Farmer Reference Group and the Hawke’s Bay
District Health Board. To varying degrees these groups received regular
updates and were able to participate and provide feedback directly in the

reports undertaken for the RWSS and the project structure itself;

. by the release of environmental studies and reports prepared for the

feasibility stage in September 2012;

. by the release of further documents and draft reports in March 2013 with
a subsequent period for submissions and consultation prior to lodgement;

and
o through an ongoing website.

While it is clear that not all feel that consultation was adequate, the reality is that

HBRIC went further than it was legally obliged to go.

Section 105(1) considerations
[1151] Section 105(1) of the RMA provides:

“(1) If an application is for a discharge permit or coastal permit to do
something that would contravene section 15 or section 15B, the consent
authority must, in addition to the matters in section 104(1) have regard
to—

@) the nature of the discharge and the sensitivity of the receiving
environment to adverse effects; and

(b) the applicant’s reasons for the proposed choice; and

(c) any possible alternative methods of discharge, including
discharge into any other receiving environment.

831 Approximately 19 meetings held with the Ruataniwha Stakeholder Group in Waipawa starting in May 2010,
including agreement of the group to the range and content of the environmental studies undertaken to support the
feasibility decision. See Final Draft Change 6 Tukituki Catchment.
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The “discharge’ requiring consideration is the discharge from the dam as well as any

discharges from the distribution network.

[1152] During construction the RWSS conditions should ensure that all reasonable steps
are taken to avoid any adverse effect to the quality of the water flowing down the
Makaroro River. As discussed earlier with reference to water quality, the expert
evidence indicates that water quality during construction is not an issue. Once the dam
has been completed the reservoir will be aerated and again, there is no indication that
water quality will be an issue. In short the quality of the water flowing down the
Makaroro River is unlikely to change in any significant way (except for the loss of
sediment). The same will apply to any water re-entering rivers from the distribution

network.

[1153] It follows that there is nothing about the nature of the discharge that justifies
special attention. Nor is there anything about the sensitivity of the receiving

environment that requires special consideration in the context of s 105(1).

[1154] As to the applicant’s reasons for the proposed choice, this site was chosen after
extensive consideration of alternative sites. This topic will be considered further in the

context of alternatives. %

Section 107 considerations

[1155] Section 107(1) of the RMA imposes restrictions on the grant of certain discharge

permits that would, after reasonable mixing, allow:

o any conspicuous change in the colour or visual clarity; or

. any significant adverse effects on aquatic life.

832 at paragraph [1168] - [1175] of this report.
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Section 107 only applies to the “receiving water” and before the section is triggered
there must be a conspicuous change in the colour or visual clarity of the water or

significant adverse effects on aquatic life.

[1156] Erosion and sediment control management plans for earthworks (both in the
river and on the land) are designed to prevent the discharge into water of materials that
might adversely affect the colour or clarity of the water. While there is always the
potential for colour or clarity issues to arise, the Board accepts that any such
occurrences would be of a temporary nature (as provided for under s107(2)) and that
there are satisfactory conditions requiring any such situations to be addressed.

[1157] Of the significant adverse effects on aquatic life, the restriction on fish passage is
probably the most significant. However, this is not the consequence of the discharge of
any contaminant or water into water. Rather it is the consequence of the dam.

Consequently s107 has no application.

Section 171(1) matters

[1158] As we have mentioned earlier, in the case of the NoR the Board must also have

regard to the matters set out in s171(1)(b) of the RMA, namely, whether:

. the applicant has given adequate consideration to alternative sites, routes,

or methods of undertaking the work; and

. the work and designation are reasonably necessary for achieving the

objectives of the requiring authority for which the designation is sought.

Horticulture NZ opposed the NoR on the basis that there has been inadequate
consideration of alternatives and that the designation would create inequality between
HBRIC and other permit holders.

Consideration of alternatives

[1159] A report describing the assessment of alternatives was lodged with the NoR.
The general approach was illustrated by the step-by-step analysis shown in Figure 28.
The work involved in each step was described in detail and supported by evidence from

Mr Hansen, Mr Daysh and Mr Morris.
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Step 1: Irrigation areas and planning constraints mapped, and
initial alignment and conveyance options identified

Step 2: Site visit and completion of Baseline Landscape
Assessment

Step 3: Preliminary costing of options

Step 4: Multi- criteria analysis of options

Step 5: Comprehensive Landscape and Visual Assessment

Step 6: Design optimisation and cost refinement

Step 7: Engagement with affected landowners

Step 8: Primary Distribution System alignment refinement and
preparation for Designation process

Step 9: Receive and respond to EPA comments on preliminary
Draft (December 2012)

Step 10: Secondary engagement with affected landowners

Figure 28: The Step by Step Analysis

[1160] Step 1 involved the identification of potential irrigation zones by Tonkin &
Taylor and the mapping of those zones as part of a pre-feasibility study. Then possible
options for the conveyance of water were considered (canals, pipes, aqueducts, and

various combinations of those options) by a multi-disciplinary team.

[1161] Step 2 involved a base-line landscape assessment by Isthmus, following which

indicative costs were estimated (step 3) against which the options were assessed (step
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4). Following that assessment two options were selected for further design and cost
analysis. Assessment of landscape, visual, archaeological, recreation, traffic, road, and
noise issues was then undertaken (step 5) which was followed by the first phase of a full
feasibility study (step 6).

[1162] Affected landowners were then engaged (step 7) and the primary distribution
headrace canal/pipeline alignment was refined to accommodate property owners
preferences (step 8). In December 2012 a preliminary draft of the alternatives
assessment was provided to the EPA (step 9), following which there was further

engagement with the landowners.

[1163] Given the nature of the RWSS and the need to convey water to all landowners
who wished to participate, there were restraints on the alternative sites, routes and
methods that were available. The Board accepts that a multi-disciplinary team
undertook a thorough investigation of the available alternatives and that the
requirements of s 171(1)(b) of the RMA have been met.

Whether the designation is reasonably necessary

[1164] The objective test of whether the work and designation are ‘reasonably
necessary’ falls between the subjective test of expediency or desirability at one end, and
absolute necessity at the other. Refer to Gavin Wallace v Auckland City Council.®® Itis
not necessary for the work to be ‘essential’. Refer to Re Queenstown Airport Corp
Ltd.%

[1165] It was suggested that the designation was not reasonably necessary because the
necessary protection could be achieved by consent conditions. The Board does not
agree. The distribution network of about 36km will traverse numerous properties. It is
an essential component of the RWSS and sufficient control over the lands involved is
required to construct, operate, and maintain the network. The Board does not accept
that the necessary certainty could be achieved by consent conditions. It is satisfied that
the requirements of s 171(1)(c) of the RMA have been made out.

833 Gavin Wallace v Auckland City Council [2012] NZEnvC 120.
834 Re Queenstown Airport Corp Ltd [2012] NZEnvC 206.
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Other matters

[1166] Under s176A(2)(c) of the RMA a territorial authority can waive the requirement
for an outline plan. The position of the relevant territorial authority was explained by
Ms Allan:

“CHBDC is simply requesting that the Board of Inquiry should not assume that
CHBDC will not wish to waive the Outline Plan process for this project, and
that the Board does not “lock in” conditions that require or rely on an Qutline
Plan.”®®

The Board does not intend to ‘lock in” conditions that would require or rely on an

outline plan.

[1167] Some land incorporated in the NoR is already subject to prior designations.
Under s 177(1)(a) of the RMA formal written consent is required from the existing
requiring authority. The applicant has provided the necessary written approval from the

NZ Transport Agency.

Alternatives

[1168] Section 88(2)(b) of the RMA requires applications for resource consents to
include an Assessment of Environmental Effects (AEE) in accordance with Schedule 4.

Under that Schedule matters to be included in an AEE include:

“(b)  where it is likely that an activity will result in any significant adverse
effect on the environment, a description of any possible alternative
locations or methods for undertaking the activity.”

We proceed on the basis that this requirement applies.

[1169] Extensive evidence is before the Board about the possible alternative locations

or methods that were studied.

[1170] Fourteen sites were short listed in a pre-feasibility study and subsequently

4 additional sites were added. Of the 18 sites investigated, only 2 sites were considered

835 5 Allan, Evidence in Chief, paragraph 22.
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appropriate for a full feasibility phase. These were dam sites on the Makaroro and

Makaretu Rivers. The Makaroro dam site became the preferred option.

[1171] During the course of this process consideration was given to both on river dams
and off river options. Economic, environmental, cultural, engineering and technical

matters were assessed.

[1172] A number of submissions expressed the view that on farm storage was more
appropriate than a high dam. This issue was referred to in a pre-feasibility report
prepared by Tonkin & Taylor:

“... small scale storages on individual farms are possible, but they are typically

much more expensive per unit of storage volume than larger shared dam

storages and are not considered viable elements of a community scheme unless
there is no better alternative.”®*®

Supporting that view, Mr Hansen®’ told the Board that while on-farm storage might

provide a partial solution, economies of scale favoured the larger scheme.

[1173] NKII expressed a preference for a dam at a substantially reduced scale, namely
60million cubic metres.®® No expert evidence was proffered to support this proposition.
Our earlier analysis of the size of the reservoir required to irrigate the ‘command area’

suggests a smaller dam is unlikely to be a feasible alternative.

[1174] In relation to the assessment of alternative locations and methods, a decision of
the High Court in Meridian Energy Limited v Central Otago District Council®® was
brought to the attention of the Board. Amongst other things that decision indicated that
consideration of alternative sites should not be pushed too far and a search for the best

site is not required.

[1175] The Board finds the applicant has met the requirements of Schedule 4 Clause
1(b) of the RMA.

8% G Hansen, Evidence in Chief, section 7.2, page 12; and G Hansen, Tukituki Catchment Proposal Hearing
Transcript, page 184.

837 G Hansen, Evidence in Chief, chapter 18, Table 18.1.

638 NK 11 submission 359, paragraph 14.1.

8% Meridian Energy Limited v Central Otago District Council [2011] INZLR 482.
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Lapsing period for resource consents and designation

[1176] Section 125 of the RMA provides for the lapsing of consents which have not
been given effect to and s 184 provides for lapsing of designations. A five year lapsing
period is generally considered to be appropriate unless there is good reason to determine

otherwise.

[1177] HBRIC sought a lapse period of 10 years in respect to the resource consent

applications and a similar period of 10 years for the designation.

[1178] A 10 year lapse period is sought on the basis that:

. the Preliminary Construction Programme in Appendix B of the Project
Description indicates a construction period of approximately four and

half years;

. there will be a lead-in period prior to construction associated with
completing land owner negotiations and agreements, contract
management, financing, detailed design, and the finalisation of the
various management plans required by the proposed consent conditions
(see Part D); and

. allowance should be made for delays at any stage of the construction

phase.

All relevant land owners are supportive of this lapse period.**

[1179] For CHBDC and HDC Ms Allan queried whether a 10 year lapse period rather
than the normal statutory five year period was justified. However, she told the Board
that the local authorities were not saying that the Board should not provide for a 10 year
lapse period: rather they were saying an extended lapse period requires justification and

should not necessarily be granted.®*

840 Mark Chrisp, Rebuttal Evidence, at page 16, paragraph 5.9.
81 5 Allan, Evidence in Chief, paragraphs 26-32.
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[1180] The Board has considered the lapsing dates in other major projects of ‘national
significance’. Given the scale and complexity of the RWSS it is satisfied that a lapsing

period of 10 years is appropriate.

Duration of consents
[1181] Section 123(b) of the RMA provides:

“Subject to paragraph (c) the period for which for which any other land use
consent ... is granted is unlimited, unless otherwise specified in the consent.”

During the course of the hearing the applicant requested a consent duration of 35 years

in relation to all consents. The Board considers this term is appropriate.

Offsetting and mitigation

[1182] We Dbelieve it will assist if at the outset we set out some of the jurisprudence

surrounding the concepts of offsetting and mitigation of effects on the environment.

[1183] After citing the High Court decision in New Zealand Rail v Marlborough
District Council,®* the Environment Court explained in J F Investments Ltd v

Queenstown Lakes District Council:®*

“... since activities which meet other agendas of national importance are
allowable under the RMA even though they create permanent adverse effects on
nationally important natural resources, it is inconsistent to suggest that
environmental compensation is outside the scope of the Act. If adverse effects
on the environment can be justified as providing a net benefit because they are
in the national interest, then adverse effects offset by a net conservation benefit
allowed by enhancement or the remedying of other adverse effects on the
relevant environment, landscape or area must logically be justifiable also. They
are certainly relevant under both s 5(2)(c) and section 7 of the RMA.”

In Royal Forest & Bird Protection Society of New Zealand Inc v Buller District Council
& Ors® Fogarty J said that the above excerpt would read the same, if instead of the

phrase “environmental compensation”, the phrase “environmental offset” was used.**

642 11994] NZRMA 70 at 86.

843 EnvC Christchurch C48/2006, 27 April 2006 at para [27].
644 [2013] NZHC 1346.

845 at paragraph 49 of the decision.
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[1184] A distinction between offsetting and mitigation was drawn by Fogarty J:*®

“The usual meaning of “mitigate” is to alleviate, or to abate, or to moderate the
severity of something. Offsets do not do that. Rather they offer a positive new
effect, one which did not exist before.”

Fogarty J explained that offsets are better viewed as a positive environmental effect to

be taken into account pursuant to s 104(1)(a) and (c) and s 5(2).%’

[1185] We do not believe that the Supreme Court decision in King Salmon affects the

foregoing statements about the law.

[1186] The applicant accepts that the construction of a dam would give rise to
environmental effects, particularly in relation to terrestrial and aquatic ecology and that
these effects could not be mitigated through conditions. This reflects that within the
footprint of the dam and reservoir the natural environment of the Makaroro River will
be irreversibly changed and this cannot be avoided remedied or mitigated.
Consequently the applicant intends to address these effects by the integrated

management of effects approach proposed in the IMOA.

The IMOA package

[1187] The background underlying the IMOA is contained in the Proposed Integrated
Mitigation and Offset Approach report.*® This report considers numerous actual and
potential effects: the loss of terrestrial indigenous vegetation; edge effects; braided river
habitat; wetland habitat; loss of habitat for threatened and at risk species; loss of habitat
for some indigenous aquatic species; loss of trout spawning habitat; loss of established
walking tracks; loss of informal camping areas; the loss at the historic mill site; loss of
fish passage beyond the proposed dam; changes to the flow of the Makaroro and
Waipawa Rivers; and potential increase in DRP inputs into the rivers as a result of land

use intensification.

846 at paragraph 72 of the decision.

647
at [74].

848 HBRIC Ltd, Proposed Integrated Mitigation and Offset Approach, May 2013, Ruataniwha Water Storage Scheme
application documents, Folder 3, Tab 6.
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[1188] The IMOA requires the applicant to undertake five separate projects (Projects A—

F) which we now outline:

. Project A (the Ruataniwha Reservoir Restoration Buffer and Catchment
Enhancement Zone)

Figure 29: restoration buffer and catchment enhancement zone for Project
A

Project A encompasses five primary objectives:**

“Replanting and natural regeneration management of a buffer
around a large portion of the new reservoir with indigenous
vegetation — ‘Reservoir Restoration Buffer’;

Providing for targeted enhancement and restoration of
remaining habitats on private land within the catchment
upstream of the dam structure — ‘Catchment Enhancement
Zone’;

Protecting water quality in the reservoir through
effective riparian management and sediment control;

Providing facilities for a variety of recreation types on and
around the reservoir; and,

849 RWSS Proposed Resource Consent Conditions dated 20 January 2014 - Schedule Six — Integrated Mitigation and
Offset Approach, page i.
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Acknowledging the mana whenua of the Makaroro
catchment and the history of the Yeoman Mill site by
providing public recreation space and visual displays
commemorating the history of the area.”

Compared with the area to be inundated by the reservoir, this zone covers
a significantly larger area. An annual budget of $241,900 has been
allocated with a total budget for the ongoing offset of $2,549,000.

. Project B (the Ruataniwha Riparian Enhancement Zone (River Halo

Project))
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Figure 30: the river HALO enhancement zone

This package involves implementation of four biodiversity enhancement

objectives including:®°

850 RWSS Proposed Resource Consent Conditions dated 20 January 2014 - Schedule Six — Integrated Mitigation and
Offset Approach, page vi.
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“Control of willows/lupins and other braided river weeds to
maintain and enhance habitat for wading birds (particularly
banded dotterel) within the active channel of the Waipawa and
Makaroro Rivers, to maintain indigenous vegetation, and to
prevent the spread of weeds further downstream.

Assisting landowners to enhance and protect existing areas of
wetland, bush and scrub within or contiguous with the 1km
enhancement zone.

Protection and enhancement of riparian habitats alongside the
Makaroro and Waipawa Rivers that are affected by flow
fluctuations resulting from the project.

Enhancing the water quality of the Makaroro and Waipawa
Rivers through the establishment of healthy riparian habitats
within the Project area.”

Again it will be seen that the zone is very extensive compared with the
proposed reservoir. The annual budget for this project is $95,000 and the
total $1,740,000.

. Project C (the Ruataniwha Threatened Species Habitat Enhancement

Project)
This project comprises:®*

“Targeted assistance programme to foster research, advocacy and
habitat protection/enhancement for bats and their habitats
throughout Hawke’s Bay.

Predator management programme to enhance the biodiversity
values of indigenous forest and riverine areas within Project A
and B (around the reservoir and downstream of the dam structure,
inclusive of targeting wader bird habitats down to State Highway
50).

Trap and transfer programme focusing on native fish.”
Predator management will be within the Project A and Project B areas
and will include the braded river habitats downstream of the proposed

dam that are occupied by wader birds. The annual budget $101,500 and
the total budget $3,097,500.

851 RWSS Proposed Resource Consent Conditions dated 20 January 2014 - Schedule Six — Integrated Mitigation and
Offset Approach, page ix.
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o Project D (the Ruataniwha Plains Spring-fed Stream Enhancement and
Priority Sub-Catchment Phosphorus Mitigation and Central/Southern
Hawke’s Bay Wide Native Fish Passage Project)

Legend
[ | Proposed reservoir extent
|y — State Highways

e Priority Spring-fed Streams

Figure 31: Priority spring fed streams

As explained in the project description the objective of this project is

tO 652

“ ... protect and enhance water quality and stream habitat in
priority sub-catchments and spring-fed streams that drain the
lower Ruataniwha Plains (e.g. tributaries of the lower
Mangaonuku, Kahahakuri Stream, Waipawamate Stream, Black
Stream, Maharakeke Stream, Tukipo River, and Porangahau
Stream etc.). These streams provide good habitat for eels and
other native fish species, and some are important locations for
spawning and juvenile trout rearing.”

The annual budget for stream enhancement and wetland protection is
$50,000 with the total budget being $500,000.

. Project E (the Old Waipawa River Bed and Papanui Stream Restoration

Project)

852 RWSS Proposed Resource Consent Conditions dated 20 January 2014 - Schedule Six — Integrated Mitigation and
Offset Approach, page Xiii.
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As the name suggests, the objective of this project is to rehabilitate and
enhance water quality and stream habitat in the old bed of the Waipawa
River and the Papanui Stream. This aspect is closely aligned with, and a
product of, the intended use of the former Waipawa River bed as the
conduit or mode of delivery for irrigation water from the scheme to
Zone M. Physical works will include fencing, planting, creating
wetlands and maintain riparian margins. The annual cost is $236,500 and
the total cost $1,330,000.

. Project F (Lower Tukituki Cultural Values Impact and Mitigation and

Native Fish Enhancement Project)

The objective of this project is to provide a focus for the RWSS to
contribute to lower Tukituki cultural values through research, monitoring
and reporting during the life of the resource consents. The work
programme will involve liaison with various parties including NKII, iwi,
hapii, Department of Conservation and HBRC. The annual budget is
$75,000 with a total budget of $535,000.%%

The evidence

[1189] According to Mr Daysh the IMOA package is the cornerstone of the RWSS
proposal.®** He explained how it had been developed over a two year period beginning
in the middle of 2011.

[1190] Further evidence in support of the IMOA was provided by Mr Kessels.®> He
stated:

“When developing suitable mitigation and offset/compensation measures for the
residual adverse ecological effects associated with the RWSS, | used the
Business and Biodiversity Offset Programme (BBOP) Standard and its
principles as a core objective. Application of offsetting in New Zealand has seen
an adoption of several of these 10 BBOP principles in a number of projects |
have been involved with over the last 5 years or so, notably the HMR Wind
Farm proposal and the Denniston EMP appeal. The seven principles that support

853 As will be explained under the Board’s findings, the annual budget has been increased to $85,000 per annum and
the total budget to $885,000.

8% 5 Daysh, Evidence in Chief, p30.

855 G Kessels, Evidence in Chief, pp 37— 46.
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offsetting in the proposed draft NPS on Indigenous Biodiversity are a useful
summation of how the BBOP principles can be applied in a New Zealand
context.”

Mr Kessels said the concept of ‘no-net loss’ is the ultimate goal of a biodiversity offset

approach.

[1191] It was explained by Mr Kessels that no-net loss refers to the point where
biodiversity gains from targeted conservation activities match biodiversity losses due to
the impact of a specific development project so that there is no net reduction in the type,
amount and condition (quality) of biodiversity over space and time. A net gain occurs
when biodiversity exceeds the point of no let loss. While Mr Kessels was of the opinion
that net loss is not a prerequisite for utilising an offsetting approach, he accepted that it

nevertheless constituted good offsetting practice.®®

[1192] Mr Kessels further stated that the BBOP principles have three theoretical
concepts that are considered important for the successful delivery of an offset package:

comparability and equivalency, additionality and permanence. He concluded:®’

“If the loss of the aspect of biodiversity being traded against is so significant or
scarce that offsetting cannot adequately compensate for the loss accrued, then
offsetting is not appropriate. | do not consider any of the indigenous habitats at
issue for the RWSS fall into that category.”

[1193] Ms Frey provided evidence for the applicant as to mitigation and offsets in
respect to recreational matters. She considered that, subject to changes that had been
recommended, the Public Access & Offset Mitigation Progress Plan addressed the
concerns of submitters and should be implemented in management plans and

conditions.

[1194] When giving evidence for EDS Ms Brown described the ‘mitigation hierarchy’
and the goal of no net loss as two key concepts when it comes to applying biodiversity
offsetting. She accepted, however, that these concepts are not explicitly supported by

current New Zealand statute law.5%®

8% G Kessels Evidence in Chief, paragraph 8.8 and 8.9, p39.
857 G Kessels, Evidence in Chief, para 8.14, p41.
858 M Brown, Evidence in Chief, page 7.
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[1195] The mitigation hierarchy referred to by Ms Brown includes the expectation that
the options of “avoid, remedy or mitigate” need to be exhausted (as far as possible)
before an offset is contemplated. Ms Brown also acknowledged that achieving no net
loss of biodiversity is not presently a statutory requirement in New Zealand. The Board
accepts that this is an appropriate acknowledgement and that the RMA does not create a
‘no change’ regime. It tolerates a certain level of adverse effects, for example, those

arising by virtue of permitted activities.

[1196] It was Ms Brown’s view that the applicant had not undertaken a detailed
assessment of the IMOA against best practise biodiversity offsetting principles. She
relied on the evidence of Dr Lloyd, Dr Joy and Ms McArthur to support her criticism
that the IMOA included incomplete identification of adverse effects; failed to apply
limits to offsetting; lacked a robust decision-making process in formulating appropriate
offset mitigation; proposed offset mitigation that is not well-defined; proposed offset
mitigation gains that are insufficiently secured over time; and providing little

confidence that the gains outlined are likely to be achieved.

[1197] Ms Brown concluded “The proposed positive actions outlined in the IMOA are
insufficient to address the extent and nature of adverse ecological effects, resulting in

significant losses to biodiversity.”®*

[1198] Dr Lloyd provided expert evidence on behalf of Te Taiao Hawke's Bay
Environment Forum. He considered that the mitigation proposals for terrestrial habitats
placed a heavy reliance on landholder consent and largely fail to meet the “like for like’
principle.®® Dr Lloyd emphasised that if the project is consented and adverse effects on
braided river birds and their habitat could not be avoided, stringent conditions needed to
be imposed to protect and enhance braided riverbed habitat and braided river bird

populations.®*

859 M Brown, Evidence in Chief, paragraph 58.
860 K Lloyd, Evidence in Chief, paragraph 39.
861 K Lloyd, Evidence in Chief, paragraph 40.
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[1199] Many other submitters such as Ms Sage raised similar issues. Some expressly or
impliedly adopted the expert testimony called by Fish & Game, Forest and Bird, Te

Taiao Hawke’s Bay Environmental Forum, and EDS.

[1200] The concerns of some submitters were acknowledged by Mr Daysh in his
rebuttal evidence. He told the Board that as a result of those concerns and other matters
that had arisen during expert conferencing he had reviewed the IMOA and had prepared

an updated version.

[1201] In addition to providing rebuttal evidence from Mr Daysh, HBRIC also
presented rebuttal evidence on terrestrial and aquatic ecology from several experts who
had not previously provided evidence. These rebuttal witnesses included Dr Craig,
recently retired Professor of Environmental Management at Auckland University. In Dr
Craig’s opinion the greatest problem facing New Zealand species is no longer loss of
habitat but rather predation by introduced species®® and loss of breeding areas,

especially arising from the growth of weeds.®”

[1202] Under cross-examination Dr Craig reinforced this position.®*

“Ms Gepp: Well, my question was some published research cites habitat loss
resulting from changes in land use is the main cause in deterioration for some 45
species, you would agree that that is correct?

Dr Craig: Yes, | agree that there are a lot of papers that say this. However, |
think it’s important to put the context here, that we have a range of ideologies
about conservation in New Zealand and one of them is an approach that doing
nothing is the best way forward. Stopping change is the best way forward. And
there are a lot of papers that come from that ideology and that reserving an area,
so called protecting an area, is a solution.

I think New Zealand’s results, we have one of the highest rates of at risk and
threatened birds in the world, suggests that this approach is actually inadequate
and we need a broader approach which actually deals with the other problem.
We have reserved an enormous amount of land, and if you go to Clarkson and
Green, that you refer to, they point out, you know, we have got the most reserve
land of almost any country in the world and yet we have ongoing declines and
we don’t have money to actually manage that land and control predators which
is overwhelmingly a major cause of the loss of birds and many other animals.

662
663
664

J Craig, Evidence in Chief, paragraph 17 et seq.
J Craig, Evidence in Chief, paragraph 25 et seq.
Tukituki Catchment Proposal Hearing Transcript, page 689 et seq.
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So yes, there are people who have different views, but the point is the people
who just have the view that habitat loss is the key issue, | think have put us in
the situation where we have these ongoing declines. We need to attack all of the
issues.

Like, one of the habitat loss issues here in the Tukituki Makaroro et cetera, is
the growth of weeds. Now this is taking habitat away from these birds and this
project actually plans to deal with some of these, so yes, there is habitat loss in
that sense in this area, so | partly agree with you, but | also want a greater
emphasis put on what we know is the major cause of the loss of these birds and |
personally believe if the mitigation and offset package that’s been put in place,
the birds will gain more than not putting it in place.”

[1203] Expert witness conferencing on terrestrial ecology was held on 17 October 2013
and this resulted in a substantial number of issues being agreed. The conferencing
statement records that the only areas of disagreement centred on the adequacy of the
assessment of indigenous vegetation; the likelihood of other important at risk or
threatened flora or fauna being present; the significance of the areas of indigenous
vegetation or habitat; whether the braided river bed below the confluence of the
Makaroro/Waipawa rivers was significant habitat; and whether the riverbed within the
footprint of the reservoir is significant as habitat for indigenous fauna in relation to
section 6(c) of the RMA.** Importantly there was substantial agreement on virtually all

aspects relating to the IMOA.%%®

[1204] Undoubtedly there would be effects on aquatic ecology. At conferencing of the

experts agreed:®’

. the dam will block upstream movement of fish and reduce downstream
movement;
. the proposed trap and transfer will not fully mitigate the effects of the

dam on fish passage;

. there is considerable uncertainty about the efficacy of the trap and

transfer regime;

865 Expert Conferencing Joint Witness Statement to the Board of Inquiry — Terrestrial Ecology, 17 October 2013.
666 y1hi
Ibid.
867 Expert Conferencing Joint Witness Statement to the Board of Inquiry — RWSS effects on Aquatic Ecology, 28
October 2013.
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o an additional mitigation/offset would be a management plan focussing on
each fish species including but not limited to enhancing fish habitat and

enabling access to areas where they cannot currently access; and

o the management of mitigation/offset should include Maori co-

management.

Five of the eight experts believed that the proposed trap and transfer was the best

available mitigation option.

The Board’s findings

[1205] As will be evident from the above description, most, if not all, the proposed
projects do not directly mitigate the effects of the dam or the reservoir. Rather, applying
the distinction drawn by the Court in Royal Forest and Bird, they constitute offsets by
way of positive new effects which do not currently exist or by way of new benefits not

currently enjoyed.

[1206] There is a broad consensus that if the scheme is to progress then a mitigation and
offset approach is essential. The joint witness statement on terrestrial ecology records
substantial agreement on most aspects of the IMOA. Additions and changes have been
made to the original IMOA to reflect some of the points arising from submissions. One
of these points was that funding would need to be provided throughout the 35 year term

for which consents are sought.

[1207] The Board accepts that where possible the effects of the RWSS on the
environment will be mitigated. But the reality is that environmental effects within the
footprint of the dam and reservoir cannot all be avoided, remedied or mitigated.

Therefore offsets become an essential part of the IMOA.

[1208] Projects A-F provide for positive environmental outcomes to offset the
unavoidable effects for which there is no feasible mitigation package. These packages
should not be considered as ‘stand alone’ but should be viewed together with
management plans and other mitigation requirements imposed by conditions. The
Board views the proposed offsets involving habitat protection and enhancement, and the
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control of predators and weed species, as positive effects that counterbalance the

inevitable loss of existing terrestrial habitat, flora and fauna.

[1209] During the hearing there was considerable discussion about offsite works that
might be undertaken to provide further or better access for fish passage including the
removal of barriers such as the weir on the Tukipo stream.®® The proposition was put to
Mr Daysh that it would be sensible to have further guidance in the IMOA or conditions
aimed at maximising the benefit for each dollar spent on remediation, rather than just

looking at the lowest cost option.

[1210] Mr Daysh considered that that the sum of $10,000 per annum for 30 years would
provide an appropriate fund for this work on fish passage to be accomplished.®® Many
submitters considered that sum would be insufficient. Having reflected on this matter
the Board has concluded that the sum of $10,000 per annum is inadequate and that this
budgeted figure should be increased to $20,000 per annum for the 35 year duration of
the consents. We also consider that identifying areas for offset work on fish passage
presents an opportunity for stakeholder input and that the IMOA should recognise this

and allow for such input to prioritise works and maximise results.

[1211] Subject to that amendment, and the amendments made during the inquiry
process, the Board accepts that the IMOA package is appropriate. It involves mitigation
where possible and appropriate, and, where this is not possible, for offsets which will
produce beneficial effects over the period of the consents. We believe that these offsets
are consistent with the underlying philosophy discussed by the experts. In particular
there would be no net loss as a result of the RWSS and ‘like for like” benefits would

accrue near the dam and reservoir

Management plans

[1212] The RWSS proposes twelve management plans by which the temporary
construction effects will be managed and ongoing management of the scheme will be

undertaken.

868 Tukituki Catchment Proposal Hearing Transcript, page 1089 et seq.
889 Tukituki Catchment Proposal Hearing Transcript, page 1090.
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[1213] Some submitters struggled with the extensive use of such plans. There was an
understandable feeling of unease regarding the use of plans that were to be formulated
by HBRIC and ‘approved’ by HBRC at a later date, outside of the hearing process,
particularly given the close and inter-related nature of the parties.

[1214] The reality is, however, that these days management plans have become an
integral part of the framework of conditions, particularly in relation to large complex
projects such as the RWSS. In an Application by Canterbury Cricket Association
Incorporated®™ the Environment Court explained that the conditions of consent must
identify the performance standards that are to be met in the management plan.
Otherwise the management plan is likely to amount to a delegation of the decision
makers role and defeat public participation in the decision making process. That
approach was also adopted by the Board of Inquiry considering the MacKays to Peka
Peka Expressway.®"

Management plans proposed for the RWSS

[1215] Management and monitoring plans governing both the construction and future
operation of the dam and distribution system are included in the conditions proposed for
the RWSS. The AEE explains:®™

“A Construction Environmental Management Plan (CEMP) which will
generally follow the draft set out in Schedule Six of Part D — Proposed
Conditions. The CEMP will be finalised once the main contractors are
appointed and prior to construction commencing. The proposed conditions
provide that during that finalisation process, matters of detail in the Scheme
design as set out in the Project Description (Tonkin & Taylor, May 2013a)) may
change, provided the objectives and performance standards set out in the Draft
CEMP and conditions are still met and any change does not cause any greater
environmental effect. The proposed conditions also provide a process for more
significant variations from the Scheme design as set out in the Project
Description, subject to specific safeguards. In particular, it is envisaged that in
the detailed design process, the exact location and the design elements of the
dam structure and related diversion tunnel, spillway and power station structures
may change. The proposed conditions make it clear that this is permissible
provided the works occur within the area identified in the consent application
plans; that the change results in an outcome which meets or exceeds the relevant

870 Application by Canterbury Cricket Association Incorporated [2013] NZEnvC 184.

671 Board of Inquiry: MacKays to Peka Peka Expressway Final Report, 12 April 2013 at [211-213].

872 Hawke’s Bay Regional Investment Company Ltd, Ruataniwha Water Storage Scheme — Part C Assessment of
Environmental Effects, May 2013, Ruataniwha Water Storage Scheme application documents, Folder 2, Tab 1,
Chapterl.4, page 10.
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specified engineering design standards, and is of no materially greater or
different effect in relation to environmental outcomes. A dual certification
process is required whereby the engineer responsible for the Scheme design
certifies that the variations meet or exceed the dam design criteria relevant to
dam safety, and that opinion is confirmed by a second engineer approved by
HBDC and CHBDC. A similar process is provided for changes to the upstream
and downstream water intake structures, but without the added process step of a
second engineer’s opinion because the same potential safety issues do not arise
for such changes to the design of those structures.”

[1216] Without going into detail the proposed management plans are:

. Supplementary Construction Environmental Management Plans to ensure
that an appropriate level of environmental management is applied. The
principal components of the RWSS will require Supplementary
Construction Environmental Management Plans. These plans are
location or activity specific and would be prepared in accordance with
the objectives and performance standards outlined in the draft
Construction Environmental Management Plan (which forms part of the
conditions);

o an Emergency Action Plan to ensure appropriate management of the risk
associated with unplanned abnormal or excessive flow releases from the

dam;

. a Water Level Safety Plan to detail procedures (signage, warning sirens,
and public information) to warn of the risk to public safety as a result of
planned sudden operational changes in river flows along the Makaroro
River below the dam at locations accessible to the public;

o a Reservoir Filling and Edge Rehabilitation Plan to (amongst other
things) minimise as far as practicable the loss of indigenous fauna and to
manage the clearance of vegetation and reservoir edge erosion resulting
from construction earthworks, vegetation removal and reservoir filling.
This plan would also address optimisation of public access and recreation
opportunities associated with the reservoir;

o a Construction Traffic Management Plan to ensure that traffic generated
during the construction phase of the RWSS is effectively managed so that
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increases in traffic volume are safely accommodated within the existing

road network;

. an Infrastructure Stormwater and Maintenance Management Plan
governing stormwater management (including oil containment) and

maintenance activities on structures forming part of the RWSS;

. a Sediment Management Plan as described in the Sedimentation
Assessment®”® which deals with the management of sediment, gravel and
dust arising from the RWSS;

o a Groundwater Monitoring Plan, to identify and monitor the quality of
existing bores utilised for the supply of human drinking water prior to
and following the exercise of the consents. This would include actions to
be taken by scheme users upstream from such bores where there is
potential to exceed Drinking Water Standards as a result of the consents

being exercised,;

o a Groundwater Mounding and Drainage Monitoring Plan to monitor
groundwater mounding in areas identified as susceptible to surface and
near-surface effects resulting from the groundwater table rising, and to

provide for effective management of that risk;

. an Irrigation Environmental Management Plan and associated Farm
Environment Management Plans which describes how irrigation users
who join the scheme will be required to interact with HBRC’s planned

sustainable water quality regime in the Tukituki Catchment; and

o an On Farm Monitoring Plan to cover monitoring of soil conservation on
a range of irrigated and non-irrigated properties within the Ruataniwha
and Papanui Basins to provide information to improve the ongoing

effectiveness of the Farm Environmental Management Plans.

573 Tonkin & Taylor, Ruataniwha Water Storage Scheme — Sedimentation Assessment, May 2013b, Ruataniwha
Water Storage Scheme application documents, Folder 7, Tab 5.
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All of these Management and Monitoring Plans are incorporated in, or are required to
be prepared pursuant to, RWSS proposed conditions of consent. Those conditions
require each management plan to be certified by the relevant consent authorities against
set objectives, performance standards and/or matters to be addressed.

[1217] Both HDC and CHBDC expressed concern about their ability to cover the costs
of consented administration and monitoring. This matter has been addressed under the

proposed conditions.

[1218] Fish and Game noted that several key management plans have not been provided
and are not proposed to be provided until after the resource consents have been granted.
They suggested that as a consequence the Board will not have the necessary opportunity

to assess whether the plans adequately address adverse effects.

The Board’s findings

[1219] The relationship between HBRC and HBRIC is capable of giving rise to a
perception that the necessary degree of independence between the regulator and
applicant is not present. However, situations where a consent authority is also the local
authority making the application or giving the notice of requirement are by no means
unusual. Indeed, the RMA specifically provides for such occurrences.®™

[1220] Formation of HBRIC was driven at least in part by the need for separation
between the applicant seeking approval of the RWSS and HBRC. The Board has
concluded that the assessment and certification of the management plans by HBRC wiill
require proper application of professional standards and compliance with the functions
being exercised. We proceed on the basis that these functions would be exercised by
HBRC with integrity and independently of HBRIC.

[1221] While the Board is mindful of the concerns raised by some submitters, the
reality is that many of the effects which are sought to be managed by the management
plans are unable to be determined with absolute precision at this stage. Rather than

indicating a lack of knowledge at this stage about the actual or potential effects of the

874 See for example s 168A which makes specific provision for territorial authorities giving a notice of requirement.
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RWSS, this state of affairs reflects other matters such as the timing or sequence of
events. Some details are dependent on legitimate variables within the design and
construction phases. In each case these represent matters of detail which will not

compromise the underlying conditions of consent.

[1222] The Board considers that the use of management plans for a scheme as complex
as the RWSS is appropriate. Importantly, there was substantial agreement about the
management plans by the expert planners participating in the conferencing on RWSS
conditions. To the extent that there was limited dissention at the expert conferencing,
that dissention was due to a reluctance to accept conditions implementing the provisions
of PC6 as notified, not as to the appropriateness or otherwise of the proposed use of

management plans.

[1223] Having examined the suite of management plans proposed by the applicant the
Board finds that in each case the conditions of consent identify the performance
standards to be met and the matters to be covered. We also find that the certification of
management plans by the appropriate local authority staff members or independent

certifier is consistent with well accepted practice.

Part 2 Matters

[1224] As already mentioned, when considering the resource consents that are sought,
the Board is required by s149P of the RMA to apply ss 104 to 112°° and when
considering the NoR it is required to have regard to the matters set out in s 171(1) and
comply with s171(1A).%" Sections 104 and 171(1) are expressly stated as being subject
to Part 2 of the RMA.

[1225] This means that when deciding whether or not to grant the resource consent
applications it is necessary for the Board to determine whether or not the granting of
those applications would achieve the purpose of the Act. Similarly, when deciding
whether or not to confirm the NoR seeking a designation it is also necessary for the

Board to determine whether it would achieve the purpose of the Act.

675 Section 147P(2) of the Resource Management Act 1991.
876 Section 147P(4) of the Resource Management Act 1991.
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[1226] The purpose of the Act is to promote sustainable management of natural and
physical resources. As the Board has already found, the RWSS would give rise to both
adverse and positive effects. The Board must determine what the potential adverse
effects are, and whether those effects can be avoided, remedied or mitigated through the
conditions or compensated for by way of offset. Consideration must also be given to the

conditions imposed on any NoR.

[1227] To inform the Board’s considerations under s 5 it is obliged to consider the
provisions of ss 6, 7 and 8 of the RMA, which are important provisions. After
considering these provisions sequentially the Board will return to the overall judgment
that is required under s 5. Many of the matters relevant to ss 6-8 have been discussed

earlier, but for the sake of completeness we will briefly revisit those matters.

Section 6

[1228] The Board is required to recognise and provide for the matters identified in s 6

as matters of national importance. Most are relevant to the RWSS.

[1229] Even though the Board accepts that RWSS is not an inappropriate form of
development, it is still necessary to consider both the adverse and positive effects. If the
scheme proceeds the landscape within the environment of the dam and reservoir will be
permanently altered, significant vegetation and habitat of indigenous fauna will be lost,
the character and flow of the Makaroro River will be changed, public access to the river

will be disrupted, and the relationship between Maori and water will be affected.

[1230] Naturally the Board is concerned about the removal of significant indigenous
vegetation and the loss of the significant habitat of indigenous fauna. Clearly the dam
and reservoir will affect the terrestrial and aquatic ecology and the indigenous
biodiversity of the surrounding area. These matters were addressed when terrestrial and
aquatic ecology and mitigation/offsets were considered. Some effects cannot be

avoided.

[1231] Considered in isolation the RWSS would not meet s 6 (¢) and it would be
inconsistent with the proposed National Policy Statement on Indigenous Biodiversity.
However, a range of measures have been proposed to remedy or mitigate the adverse
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effects, and where this is not possible the adverse effects have been adequately

counterbalanced by offsetting.

[1232] The Board accepts that there would be a change in the manner in which the
public are able to obtain public access to and along the Makaroro River both during the
course of construction of the dam and after the RWSS became operational. Although
some existing roads and tracks will be flooded, new roads and tracks will be formed.
Moreover, once the reservoir is filled it will provide an important flat water facility
available for recreation, fishing, rowing and motor boat activities. The Board considers
that the adverse effects have been adequately mitigated or offset by the conditions that

will be imposed.

[1233] It is also accepted by the Board that the Makaroro River is of significance to iwi
and hapt. The dam and reservoir will be located within the rohe of Tamatea who
support the RWSS. While the marae and hapa represented by Heretaunga are opposed
to the scheme, the Board is satisfied that the effects of the scheme on the lower Tukituki
River will be significantly less than the effects in the vicinity of the dam. It is also
satisfied that the mitigation measures accompanying the RWSS will satisfactorily
mitigate any such effects.

Section 7

[1234] The Board must have particular regard to the matters listed in s 7 of the RMA.

[1235] Kaitiakitanga under s 7(a) provides for “the exercise of guardianship by the
tangata whenua” and they undertake this in accordance with their tikanga Maori and the
ethic of stewardship in terms of s 7(aa). The Courts have held that ‘kaitiakitanga’
requires tangata whenua be provided with the chance or opportunity to exercise
guardianship. The Board is satisfied that arrangements entered into between HBRIC
and affected Maori will give effect to the aspirations of tangata whenua via

kaitiakitanga.

[1236] As to other matters listed in s 7, the Board is satisfied that the RWSS will
achieve the efficient use and development of natural and physical resources by better
utilising available resources (water and land). Freshwater is a finite resource and the
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RWSS seeks to manage this resource within the Tukituki catchment in a more efficient
manner than is possible in the absence of the RWSS. The RWSS also seeks to facilitate
a more productive use of land which is another finite resource. Finally, the RWSS will
provide a safety valve for managing the potential effects of climate change including

droughts.

[1237] While some existing amenity and intrinsic values of ecosystems will be lost,
others will be created. These include the amenity value of the reservoir and the positive
effects that will arise from the mitigation and offsetting package. In particular the
environment will benefit from extensive planting and predator control, from the
upgrading of the Papanui stream, and from ‘flushing flows” which will help to combat

nuisance periphyton growth.

[1238] Within the Tukituki River system the protection of trout is important. Fish
passage will be obstructed by the dam and the riverine habitat above the dam will be
lost through inundation. On the other hand, the minimum flow requirements and the
proposed “flushing flows’ would be beneficial for the habitat of trout (which will also
benefit from nutrient controls in PC6). Beyond that the Board is satisfied that the IMOA
package will satisfactorily offset adverse effects relating to trout. These benefits also

apply to native fish species.

[1239] Finally, the Board accepts that the generation of electricity associated with the
RWSS will benefit the community. It will also be consistent with the National Policy

Statement for Renewable Energy Generation.

Section 8

[1240] Section 8 requires the Board to take into account the principles of the Treaty of
Waitangi when determining the resource consents and NoR. These principles include

active protection, good faith, consultation, communication and a spirit of partnership.

[1241] When considering the applications for resource consents and the NoR the Board
has taken into account the principles of the Treaty of Waitangi. It believes that these
principles have been properly reflected by the hearing process and by the RWSS itself.
There has been a process of consultation between HBRIC and the tangata whenua. By
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the conclusion of the hearing it was apparent that there had been positive moves
towards a more constructive and enduring relationship between HBRIC and

NKII/Heretaunga.

Section 5

[1242] Returning to s 5 of the RMA, it is necessary for the Board to consider all of
these matters in an overall broad way, weighing both adverse and positive effects and
considering all Part 2 matters as explained in King Salmon. Having addressed specific

issues, it remains for the Board to step back and exercise an overall judgement.

[1243] The Board has decided that, subject to appropriate conditions, the RWSS would
promote the sustainable management of natural and physical resources and thereby
achieve the purpose of the Act. Given the prevalence for droughts in the region the
scheme will enable people and communities in the region to provide for their social,
economic and cultural wellbeing. These include the opportunity to enhance the
productive capability of identified lands within the catchment, while protecting the

environment.

[1244] The Board is satisfied the resource consent applications and the NoR meet the
overall purpose described in Part 2 of the RMA.

The Ministers’ reasons/information provided by the EPA

Ministers’ reasons

[1245] Pursuant to section 149P(1)(a) the Board is required to have regard to the
Ministers’ reasons for directing that the applications for resource consents and the NoR
be referred to the Board.

[1246] The Ministers’ reasons for directing the matter to the Board are set out in Part 1
of this decision. The Board has had regard to those matters when considering the
resource consent applications and NoR. In particular we have taken into account that the
RWSS:
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o would be the largest irrigation project in New Zealand and is part of a

proposal of national significance;

o would involve significant use of natural and physical resources;

. would result in significant change to the environment;

. would affect more than one district;

. is likely to be significant in terms of s8 of the RMA,; and

. has aroused widespread public interest regarding its actual and likely

effects on the environment.

Information provided by the EPA

[1247] Under s149P(1)(b) the Board must consider any information provided to it by
the EPA under section 149G. This includes the AEE, the section 149G reports provided
by the applicant, the submissions and the Key Issue Reports provided by CHBDC and
HBRC. The Board has considered this information.

Conditions

[1248] Section 108 of the RMA enables the Board to impose such conditions as it

considers appropriate.

[1249] A proposed draft set of conditions was filed with the applications and as a result
of expert conferencing a further updated set of conditions was attached to the rebuttal
evidence of Mr Daysh. At the conclusion of the hearing the applicant submitted a
further proposed draft set of conditions dated 20 January 2014. It is these final
conditions that the Board has used as a starting point in its deliberations, and an

amended set of conditions now forms part of this decision.

[1250] Conditions need to be clear, certain and enforceable. The conditions need to be
viewed in light of management plans and offsets previously discussed. Subject to the
amendments that it has made, the Board is satisfied that the conditions are appropriate

for a scheme of this size and type.
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[1251] Comments received in relation to the draft report have prompted the Board to
make several amendments to the conditions. Two of those amendments should be

mentioned.

[1252] The first concerns condition 5 in Schedule Three (general conditions — use of
water for production land use) which states that the activities authorised by the ‘use’
component of resource consents WP120373T and WP120375T, and by resource consent
LU1203882L, shall be undertaken so as to ensure that those activities do not cause the
concentration limits defined in Table 5 to be exceeded or further exceeded. Table 5
included the instream DIN limit of 0.8mg/l in the receiving water.

[1253] We have already accepted in relation to PC6 that it is not appropriate for farm
properties or farming enterprises to be made responsible for achieving DIN limits in the
receiving water which may be the result of other activities.®”” Given that the same
philosophy should apply to farms within the RWSS, we have deleted reference to the
0.8mg/I DIN limit in Table 5.

[1254] The other amendment involves the designation conditions. CHBDC challenged
the legality, enforceability and appropriateness of Restriction 1 (at the end of the general
conditions relating to construction) which restricts access to the designated land. The
Board omitted to address that issue. It accepts that the restriction is inappropriate and
that the necessary controls can be exercised by virtue of ownership or occupation rights.

Restriction 1 has been deleted accordingly.

877 at paragraph [449] and [450] of this report.
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Decision

[1255] Pursuant to s 104B the Board grants the following resource consents subject to

the conditions in Volume 3 of this report and decision:

. NSP 13/02. 002 (HBRC Consent Number: LU120370C): Land use

consent, water permit, and discharge permit (Makaroro Dam structure);

. NSP 13/02. 003 (HBRC Consent Number: WP120371M): Water
permit and discharge permit (Makaroro damming, take, diversion and
discharge);

. NSP 13/02. 004 (HBRC Consent Number: LU120372C): Land use
consent, water permit and discharge permit (Upstream water intake

structure);

. NSP 13/02. 005 (HBRC Consent Number: WP120373T): Water permit

(Upstream water intake diversion and take);

. NSP 13/02. 006 (HBRC Consent Number: LU120374C): Land use
consent, water permit and discharge permit (Downstream water intake

structure);

. NSP 13/02. 007 (HBRC Consent Number: WP120375T): Water permit

(Downstream water intake diversion and take);

. NSP 13/02. 008 (HBRC Consent Number: LU120376C): Land use
consent, water permit and discharge permit (Structures in the beds of

rivers and streams);

. NSP 13/02. 009 (HBRC Consent Number: LU120377C): Land use
consent, water permit and discharge permit (Works in and near

waterways);

. NSP 13/02. 010 (HBRC Consent Number: LU120378C): Land use
consent, water permit and discharge permit (Mangaonuku Outfall

structure);
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NSP 13/02. 011 (HBRC Consent Number: DP120379W): Discharge
permit (Mangaonuku Outfall discharge);

NSP 13/02. 012 (HBRC Consent Number: LU120380C): Land use
consent, water permit and discharge permit (Kahahakuri Outfall

structure);

NSP 13/02. 013 (HBRC Consent Number: DP120381W): Discharge
permit (Kahahakuri Outfall discharge);

NSP 13/02. 014 (HBRC Consent Number: LU120382L): Land use

consent (Production land use);

NSP 13/02. 015 (HBRC Consent Number: LU120388P): Land use

consent (Planting and associated works); and

NSP 13/02. 016 (HBRC Consent Number: CD120400D): Coastal

permit (Beach nourishment).

NSP 13/02. 018: Land use consent (uses of land associated with
construction, operation and maintenance of (a) Water storage dam, (b)
intake structures, (c) outfall structures, (d) all associated earthworks,
vegetation removal, road construction, plantings, storage of hazardous
substances, within the jurisdiction of the CHBDC); and

NSP 13/02. 019: Land use consent (establishment and operation of a
water reservoir on and in the vicinity of the Makaroro River within the
jurisdiction of the HDC).
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[1256] Pursuant to s 149P(5)(b)(iii) the Board confirms the NoR (NSP 13/02. 017)

subject to the conditions contained in Volume 3 of this final report and decision.

[1257] HBRC, HDC and CHBDC are now to proceed in accordance with s 149X of the
RMA.

Dated this 18th day of June 2014

Hon Lester Chisholm Environment Commissioner
Chairman Russell Howie
Deputy Chairperson
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