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2.2 My opinions are related to the original assessment (Appendix 524) 

submitted with the Application, and consideration of refinements made 

through the course of an ongoing iterative process of design and layout of 

the scheme during the application phase and as issues have been raised 

and considered.  This has included the comments received on the 

Application, and made by experts on behalf of Westpower.   

2.3 There are several provisions where there is agreement and, accordingly, I 

do not discuss those matters further.  These areas are noted in the 

appended tables as “agreed”, and no further comment is provided even if 

there may have been a difference in interpretation of matters in reaching 

that same conclusion.  My initial assessments in reaching those 

conclusions remain. 

3. Conclusion 

3.1 I disagree with some of the conclusions reached by the Department in 

undertaking its assessment.  The conclusions reached in my original 

assessment remains.  This includes how provisions are interpreted as this 

appears to be a key feature of DOC’s assessment. 

3.2 I discuss these matters below beginning with discussion of common 

matters, particularly related to interpretation, and then specifically related to 

the CGP and CMS.  The appended tables are to be read in conjunction with 

these matters to avoid duplication and repetition as much as possible. 

3.3 I note that at paragraphs 3.7 (CMS) and 3.8 (CGP),5 DOC provides brief 

overall statements regarding consistency with each document but only 

makes an overall conclusion with respect to the CGP.    

3.4 It is my overall assessment that whilst there are effects, at a range of 

degrees, arising from the proposed activity, when all the relevant provisions 

are considered as intended by the CGP and CMS (both on their own terms 

and as they relate to each other across the overall document), the Project 

can, subject to conditions, be considered consistent with the CGP and CMS 

as a whole.   

4. Interpretation 

 
4 Appendix 52 conservation management strategy and conservation general policy statutory assessment 
5 Appendix-C-Waitaha-Hydro-s512a-concessions-report.pdf. 
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4.1 I have addressed interpretation matters regarding both documents below, 

however, there are some common themes related to both arising from the 

DOC assessment that are relevant.  These relevant details are included 

under the discussion of each document below. 

4.2 In terms of consistency with the relevant document it is the DOC 

interpretation that inconsistency with a “key” provision means that a 

proposal is inconsistent with the whole document (see paras 6.4.27 and 

6.5.426).   

4.3 I have reviewed the policies on “Interpretation” in both documents and can 

see no reference to, or list of, certain “key” provisions which override all 

others.  I did note that the term “key” is used throughout the document to 

denote a range of matters.  For instance, and of relevance to this 

application, in describing outcomes for the ‘Hokitika Place’ in terms of 

kayaking in the “Backcountry-Remote Zone” I note the CMS (page 249) 

advises,  

Hokitika is a world-renowned rafting and whitewater kayaking destination. the styx, 

toaroha and Kakapotahi rivers and totara lagoon are maintained as key (my 

emphasis) places for kayaking that are free from high numbers of other users 

during kayaking trips (see section 3.6.4.10). 

4.4 In fact, the assessment undertaken for the application (Appendix 527) was 

based on the “Interpretation” policies in each document (see below) which 

includes a policy common to both: 

the CGP:  1 Interpretation of Policies  

1 (c) Each policy will be considered in conjunction with all other 
policies in this General Policy. 

the CMS:  1.4 Interpretation – Policies 

1 (c) Each operative part of this CMS will be considered in 
conjunction with all other relevant sections of this CMS. 

 

4.5 In my opinion, it is not intended that each provision be interpreted in 

isolation but must be considered in conjunction with other relevant 

provisions.  This would be a logical approach as to consider provisions in 

isolation would mean overlooking other relevant matters, including potential 

 
6 Appendix-C-Waitaha-Hydro-s512a-concessions-report.pdf. 
7 Appendix 52 conservation management strategy and conservation general policy statutory assessment. 



 

4 

 

conservation benefits, in forming considering matters and achieving 

outcomes. 

4.6 The approach of considering provisions in conjunction with others is 

reinforced in the CGP (page 13) which states in commentary to the 

“Interpretation” policies that: 

The policies in this General Policy recognise the need to:  

•  ensure that decisions are not predetermined by restricting the possibilities 

provided for in the legislation; and  

•  recognise the constitutional role of the Minister of Conservation and other 

decision-makers. 

… 

Many policies in this General Policy reflect aspects of integrated conservation 

management; for example, by referring to outcomes planned for places, which may 

be a combination of different outcomes including those for management of natural 

resources, historic and cultural heritage, and recreational opportunities.  Each 

policy also needs to be considered in conjunction with all other policies. This 

ensures, among other things, that the policies for different types of conservation 

outcomes in Chapters 4-14, are considered with policies in Chapters 2 and 3 which 

cover how the Department will engage with tangata whenua and with the public in 

conservation management.  

4.7 The CMS does not include a statement such as that found in the CGP but 

does provide “Notes for Readers” (Section 1.5, page 7, paragraph 2), 

…  Unless otherwise indicated, topics and lists in this CMS are not presented in 

any priority order. … 

4.8 Accordingly, it is my opinion that, in assessing the documents provisions 

should be considered both on their own terms and in conjunction with other 

relevant provisions.  The initial assessment contained in Appendix 52 to the 

application,8 and further consideration in Appendices C and D to this 

statement, adopt this approach. 

Wording of Provisions 

4.9 I note, as discussed below, that consideration of certain provisions by DOC 

indicates that there is no ability to make decisions, rather being bound by 

the direction in the provision.  Whilst I agree that there are provisions 

requiring strict adherence to a specific direction, I also note that such an 

approach has been applied in the DOC review to provisions which, while 

 
8 Appendix 52 conservation management strategy and conservation general policy statutory assessment. 
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indicating a strong expectation, do not seek to prevent a decision maker 

carrying out an appropriate assessment and consideration of a proposal 

and associated effects.   

4.10 I note this has arisen particularly in relation to those policies which require 

that an outcome “should” be achieved.  Both the CGP and CMS in the 

respective “Interpretation” policies address these matters (with my 

emphasis), 

the CGP:  1 Interpretation of Policies  

1 (d) The words ‘will’, ‘should’ and ‘may’ have the following 
meanings: 
i. Policies where legislation provides no discretion for 

decision making or a deliberate decision has been 
made by the Minister to direct decision-makers, state 
that a particular action or actions ‘will’ be undertaken.  

ii. Policies that carry with them a strong expectation of 
outcome without diminishing the constitutional role of 
the Minister and other decision-makers, state that a 
particular action or actions ‘should’ be undertaken.  

iii. Policies intended to allow flexibility in decision-
making, state that a particular action or actions ‘may’ 
be undertaken. 

the CMS:  1.4 Interpretation – Policies 

5 The words ‘will’, ‘should’ and ‘may’ have the following 
meanings:  

a)   Policies where legislation provides no discretion for 
decision-making or a deliberate decision has been 
made by the Minister to direct decision-makers, state 
that a particular action or actions ‘will’ be undertaken.  

b)   Policies that carry with them a strong expectation of 
outcome, without diminishing the constitutional role of 
the Minister and other decision-makers, state that a 
particular action or actions ‘should’ be undertaken.  

C)   Policies intended to allow flexibility in decision-making, 
state that a particular action or actions ‘may’ be 
undertaken. 

4.11 The assessment contained in both Appendix 52 to the application9 and in 

the review of comments in Appendices C and D to this statement follow 

this approach to enable an appropriate consideration of the provisions, as 

intended by the CGP and CMS. 

Assessment Matters 

4.12 I note in the DOC comments that the outcomes sought in some instances 

have been incorrectly attributed to a provision.  These matters are 

discussed where they arise in Appendices C and D. 

 
9 Appendix 52 conservation management strategy and conservation general policy statutory assessment. 



 

6 

 

4.13 For instance, it is important that where a provision seeks “minimisation” this 

is not read as “mitigation” as they are different outcomes and should be 

considered accordingly. 

5. Conservation General Policy (CGP) 2005 

5.1 The DOC conclusions (and that has been applied by the NZCA in its 

comments): 

• are inconsistent with Policy 1 (Interpretation); 

• are inconsistent with several Policies related to conservation of natural 

resources and effects of activities on conservation values; 

• in adopting a nil residual adverse effects approach, are not consistent 

with expectations specified in these policies; 

• do not consider or assess relevant policies; and 

• misapply some policy wording. 

5.2 The DOC review does not consider or assess the following policies, which 

were considered in Appendix 52 to the AEE10: 

Policy 4.1 Terrestrial and freshwater species, habitats and ecosystems 

Policy 4.2 Biosecurity and management of threats to indigenous species, habitats 

and ecosystems 

Policy 5 Historical and Cultural heritage 

Policy 8 Natural Hazards 

Policy 9.5 The use of vehicles and other forms of transport 

  

5.3 Appendix C of this statement are my opinions on issues arising from the 

review undertaken by DOC, and in places commented on by the NZCA, 

regarding provisions of the CGP as applied to the proposed activity.  The 

conclusion reached in paragraphs 5.1-5.4 of this statement are based on 

that assessment. 

5.4 When considering the matters in Appendix C, where there is difference of 

position on a matter, it is relevant to consider the CGP Interpretation 

Policies with respect to the matters below (emphasis added).  These are 

particularly relevant as to how the CGP is interpreted and were not 

addressed in the DOC assessment. 

 
10 Appendix 52 conservation management strategy and conservation general policy statutory assessment.  



 

7 

 

POLICIES  

1 Interpretation of Policies  

1 (a) The policies in this General Policy will apply to all lands, waters and 
resources administered by the Department of Conservation, excluding 
national parks. 

1 (b) Only the policies in this General Policy (identified by being placed in boxes) 
and the Glossary will have the effect of General Policy. 

1 (c) Each policy will be considered in conjunction with all other policies in this 
General Policy. 

1 (d) The words ‘will’, ‘should’ and ‘may’ have the following meanings: 
iv. Policies where legislation provides no discretion for decision making 

or a deliberate decision has been made by the Minister to direct 
decision-makers, state that a particular action or actions ‘will’ be 
undertaken.  

v. Policies that carry with them a strong expectation of outcome without 
diminishing the constitutional role of the Minister and other decision-
makers, state that a particular action or actions ‘should’ be 
undertaken.  

vi. Policies intended to allow flexibility in decision-making, state that a 
particular action or actions ‘may’ be undertaken. 

1 (e) Planned outcomes at places should be consistent with the intrinsic values 
of an area identified as a place in a conservation management strategy or 
plan. 

1 (f) All policies in this General Policy will be applied consistently with the 
objectives of the relevant legislation and, where applicable, any statutory 
purposes for which the place is held under that legislation. 

1 (g) Interpretation of the policies in this General Policy will not derogate from 
the provisions of the relevant legislation. 

1 (h) Approved conservation management strategies and plans continue to have 
effect until they are amended or reviewed, except where they clearly 
derogate from General Policy. 

Definitions 

5.5 The term “minimise” is not defined in the Conservation Act, the CGP or the 

CMS. 

6. Conservation Management Strategy (CMS) 2010  

6.1 The DOC position is that the Project is: 

• inconsistent with several Objectives and Policies due to recreation and 

landscape effects; and 

• accordingly inconsistent overall with the desired outcomes for the 

Backcountry-Remote Zone within which the Scheme is proposed. 

6.2 However, the DOC assessment and its conclusions: 

• fail to reflect that the activity does not occur within a national park and is 

not within an area subject to a conservation management plan; 

• are inconsistent with Policy 1 (Interpretation);  
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• in adopting its nil residual adverse effects approach are not consistent 

with expectations specified in these policies; 

• do not consider or assess relevant policies; and 

• misapply some policy wording and inconsistently apply assessments 

made elsewhere in the DOC report. 

6.3 The DOC assessment does not consider certain provisions of the CMS or 

relevant matters, specifically: 

• the activity does not occur within a national park; 

• the activity is not within an area subject to a conservation management 

plan; 

• it does not consider:  

o Section 3.3.2.3 Prioritising natural heritage work 

o Section 3.3.3.3 Management of freshwater fisheries 

o Section 3.3.3.5 Threatened species management 

o Section 3.4.1 Historical and Cultural Heritage Values and threats and 

3.4.1.5 Understanding historical and cultural heritage values 

o 3.6.4 Recreation and Tourism Activities - 3.6.4.1 Overview (Objective 

1) 

o 3.6.4.3 Animals 

o 3.7.9 Research, Collection and Wildlife Act Permits. 

6.4 When applying the CMS, of relevance with respect to proposed Utilities 

(Section 3.7.11), is a focus on the values of the 'place' (in this case ‘Hokitika 

Place’ with the desired outcomes set out in Section 4.2.6).   

6.5 Appendix D to this statement, are my opinions on issues arising from the 

review undertaken by DOC, and in places commented on by the NZCA, 

regarding provisions of the CMS as applied to the proposed activity.  The 

conclusion reached above (paragraphs 5.1-5.4) is based on that 

assessment. 

6.6 When considering the matters in Appendix D, where there is a difference 

of position on a matter, it is relevant to consider the following relevant CMS 

Interpretation Policies (these are particularly relevant as to how the CMS is 

interpreted and was not addressed in the DOC assessment),  
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POLICIES  

1.4 Interpretation  

Policies 1(c) Each operative part of this CMS will be considered in conjunction 
with all other relevant sections of this CMS. 

 3 All public conservation lands and waters will be managed in 
accordance with the legislation under which they are held and 
the relevant general policy. All operative parts of this CMS will be 
interpreted and applied in line with that legislation: the CMS 
cannot be considered in isolation from that legislation. 

 4 In the event of doubt, the operative parts of the CMS will be 
interpreted in favour of the intrinsic values identified at specific 
Places (see Volume I, Part 4, Chapter 4.2). 

 5 The words ‘will’, ‘should’ and ‘may’ have the following meanings:  

a)   Policies where legislation provides no discretion for decision-
making or a deliberate decision has been made by the 
Minister to direct decision-makers, state that a particular 
action or actions ‘will’ be undertaken.  

b)   Policies that carry with them a strong expectation of 
outcome, without diminishing the constitutional role of the 
Minister and other decision-makers, state that a particular 
action or actions ‘should’ be undertaken.  

C)   Policies intended to allow flexibility in decision-making, state 
that a particular action or actions ‘may’ be undertaken. 

 6 ... 

The level of detail included under different management themes 
in Part 3 of this CMS varies, depending on factors such as: 

• how much direction is already provided in the legislation 
or general policy; 

• whether the matter is best addressed at a national or 
another level; 

• whether the matter involves a statutory or management 
decision; and 

• the degree to which providing guidance is necessary to 
ensure that the objectives and outcomes identified in 
Part 3 and 4 of this CMS are achieved. 

Definitions 

6.7 The term “minimise” is not defined in the Conservation Act, the CGP or the 

CMS. 

Martin Kennedy 
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Appendix A: Qualifications and experience 

• I am the Sole Director of West Coast Planning Limited, a Resource 

Management and Planning Consultancy based in Greymouth.  Prior to that, 

I was Manager of the Environmental Services Department of the Grey District 

Council based in Greymouth.  Before that I was District Planner at the same 

Council.  I have 35 years Resource Management and Planning experience.   

• I have experience in all aspects of implementation of the Resource 

Management Act (from a consent authority, applicant and submitter 

perspective) including: Resource Consent Applications (processing, 

development and submissions), environmental effects assessments; 

notification and processing decisions; and District Plan development, 

implementation and associated processes.  I also assist submitters with 

submissions and involvement in National, Regional and District Policy and 

Plan development processes under the Resource Management Act. 

• I have had specific experience with the development, implementation and 

interpretation of the Policies and Plans on the West Coast as a consultant to 

Councils, applicants and submitters.  This includes applications for 

concession and submission to Conservation Management Strategies during 

their development, including the West Coast Conservation Management 

Strategy. 

• I have a BSc (Physical Geography) and a Masters Degree in Regional and 

Resource Planning (MRRP).   

• I am a current full member of the New Zealand Planning Institute.    

• I am a certified and accredited Hearing Commissioner (with Chair 

Endorsement).  Since 2005 I have heard and determined primarily Resource 

Management Act related matters (including; private plan changes, resource 

consents, designations, subdivisions) for a range of Local and Regional 

Authorities both within, and outside, the West Coast. 
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Appendix B: Code of Conduct 

 

Statement confirming compliance with the Environment Court's Code of 

Conduct for expert witnesses contained in the Environment Court Practice 

Note 2023 

 

 

As an expert witness, I have read, and I am familiar with the Environment Court's 

Code of Conduct for expert witnesses contained in the Environment Court Practice 

Note 2023.   

 

I have prepared my, or provided input into, an assessment of effects for the Waitaha 

Hydro Scheme in compliance with the Code of Conduct and will continue to comply 

with it in this Fast-track Approvals Act process.  In particular: 

• my overriding duty is to assist the decision-maker impartially on matters 

within my expertise; 

• unless I state otherwise, my assessment is within my area of expertise, 

and I have not omitted to consider material facts known to me that might 

alter or detract from the opinions I express; and 

• I have not, and will not behave as, an advocate for the Applicants. 






























