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MAY IT PLEASE THE PANEL: 
 

1. This memorandum is filed on behalf of the Applicant in relation to legal 
topics raised by the Panel in Minute 8. This memorandum responds to the 
following matters: 
a. Paragraph 3(c) legality of proposed condition 162. 
b. Paragraph 3(j): Application of Regulation 42(2) of the Freshwater 

Fisheries Regulations 1983.  
2. The Applicant's responses to these are discussed below. 
 

Legality of wording proposed in condition 157/162 
3. In paragraph 3(c), the Applicant is to consider drafting condition 157/162 

(depending on the version) “to confirm the legality and intent (which all 
parties supported) of including the proposed offsetting now”.  

4. The Panel’s question implies that offsetting of the 191m of Tributary 4 is 
being done in advance. That is incorrect.  

5. Offsetting the 191m of Tributary 4 during tranche 1 (stage 2) will occur 
within the duration of the current permit sought, and this relates to effects 
that occur at the time of the construction of the haul road culvert as detailed 
in condition 161. 

6. Offsetting for stages 7 and 8 is also not being done in advance (as part of 
this consent, as those actions sit outside the duration of the consent).  

 
Intent of condition 162  

7. Condition 162 is titled Stream Offset and Compensation for Stages 7 and 
8. It is found in Part C of the proposed condition set, which includes specific 
conditions for construction and mineral extraction activities related to land 
use consents (section 9 RMA) granted in perpetuity and stream works and 
consents (section 13 RMA), and discharge to water permits (section 15 
RMA) which have a maximum duration of 35 years.  

8. The intent of the condition is to: 
a. Provide certainty as to the extent of the environmental effects being 

approved as part of the land use consent (no net loss) granted in 
perpetuity.  

b. It does this by providing that at Stage 6 (before the Tranche 1 
section 13 consents expire circa year 30), the Applicant must 
provide a Stream Offset and Compensation Management Plan 
(SOCMP). 

c. The SOCMP has been drafted with flexibility to apply future 
processes and trigger an Assessment of values before the permit 
expires (i.e., within the consent period). This appropriately 
accounts for the need to reassess values based on changes that 
have occurred over the 41-year period between granting consent 
and quarrying these areas (which would be difficult to value now) 
and cannot currently be consented.  

d. It also seeks to manage the differences between land use consents 
(granted in perpetuity), the current stream works consent (35-year 
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duration), and the future stream works consent for Tributaries 3 
and 4 (future process). Providing that: 
i. Offsetting the 191m of Tributary 4 that occurs in stage 1 is 

within the duration of the current permit sought and this 
relates to effects occurring at the time of the construction of 
the haul road culvert. 

ii. Seeks to make it clear that, prior to exercising the land use 
consents for quarry stages 7 and 8, future consents will be 
needed for the reclamation of Tributaries 3 and 4 under s13 
RMA (or replacement) prior to undertaking quarrying 
activities in stages 7 and 8 (works circa year 41). These sit 
outside the maximum duration for a consent Under s13, 
they are not available in this process. This is not uncommon 
for long-duration activities such as quarries, which require 
renewals and reconsenting over the quarry's lifetime. 
(wording and condition note 162A). 

iii. Records that 191m of stream length from Tributary 4 will be 
offset during construction of the haul road and culvert 
(tranche 1 – stage 2) (which is consented under the current 
approvals and relates to effects that occur in stage 2). This 
ensures that this is not double counted in any future offset 
calculations for Tributary 4 in stages 7 and 8. This is 
reflected in both the wording of the condition and in note 
162B. 

 
9. In the Applicant's submission, draft condition 162 is lawful, legally 

enforceable and certain and relates to an effect of the development for 
which consent is sought. For example, it permits only actions that occur 
during the consent period approved by the Panel; for example, the 
offsetting of 191 m of stream loss at Tributary 4 is for effects associated 
with the culvert works at stage 2. The SOCMP provided at the beginning 
of stage 6 assesses values to be considered before quarrying in stages 7 
and 8 (circa year 30). These actions are expected within the lifetime of the 
consent sought.  

 
10. Advice Note on 162A and 162B is appropriate in that it recognises this by 

advising that the consent holder must obtain the necessary regional 
consents to reclaim tributaries 3 and 4 in stage 7. It does not authorise 
activities outside of the 35-year duration of the consent (that would be ultra 
vires). 

 
11. This condition was developed in an effort to address concerns expressed 

by Auckland Council and the Department of Conservation (DOC) about 
what was being covered by the consents sought and the confusion that 
those parties said arose in the existing conditions.  

 
Fish passage  

12. In paragraph 3(i) of Minute 8, the Panel invited the Applicant to provide a 
response to the DOC's view that clause 42(2) of the Freshwater Fisheries 
Regulations 1983 applies to all culverts. 

13. The Applicant has reviewed DOC's memorandum dated 9 September 
2026 on this topic. 
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14. The Applicant agrees with DOC that regulation 42(2) applies to all culverts 
and fords regardless of the time they were constructed. 

15. However, this conclusion is not decisive in terms of whether the Applicant's 
proposed improvement works provide additionality. 

16. As noted by the Panel and discussed at the ecology workshop the culverts 
predate the introduction of the Regulations. 

17. The more significant issue is what regulation 42(2) requires a land 
occupier to do. For convenience, regulation 42(2) says: 

The occupier of any land shall maintain any culvert or ford in 
any natural river, stream, or water (including the bed of any 
such natural river, stream, or water in the vicinity of the culvert 
or ford) in such a way as to allow the free passage of fish: 
 
Provided that this requirement shall cease if the culvert or ford 
is completely removed or a written exemption has been given 
by the Director General. 
 
(emphasis added)  
 

18. The verb that defines the occupier's obligation is "maintain". This word has 
been interpreted in both the Ministry for the Environment’s Fish Passage 
Guidelines and the New Zealand Forest Road Engineering Manual as 
imposing a requirement to maintain the culvert or ford to "prevent the 
development of fish passage barriers".1  

19. That is, the regulation requires land landowners to undertake maintenance 
of culverts and fords that allow free passage of fish so that barriers do not 
develop (such as a culvert silting up). But it does not require an upgrade 
or improvement to the culvert or ford if it does not already allow free 
passage of fish 

20. This approach is consistent with the ordinary meaning of “maintain” as to 
“keep in an existing state, preserve from failure or decline.”2 The 
Environment Court has held that maintain means “cause or enable to 
continue, keep at the same level or rate and keep in good condition.”3  

21. Maintain has a different meaning to upgrade or improve.  
22. This interpretation aligns with common sense. At the time the Freshwater 

Fisheries Regulations were enacted in 1983, there were thousands of 
fords and culverts in Aotearoa that did not allow fish passage. For many, 
upgrading to allow fish passage will be costly. Improving fish passage by 
upgrading or removing culverts that impede fish passage is a commonly 
accepted form of aquatic offset/compensation.  

23. There is no suggestion in the wording of Regulation 42 that such a 
significant regulatory burden was being imposed on an unknown number 
of land occupiers, particularly in circumstances where criminal liability 

 
1 .New Zealand Fish Passage Guidelines (V2.0, Ministry for the Environment, June 
2024) at 31; New Zealand Forest Owners Association Inc “New Zealand Forest Road 
Engineering Manual 2020” at 8.1 (available here) 
2 Merriam Webster, definition of “maintain”. 
3 Port Otago v Dunedin City Council EnvC Christchurch C4/02, 22 January 2002 at [41]; 
The Outstanding Landscape Protection Society Inc v Hastings District Council [2008] 
NZRMA 8 (EnvC) at [90].  

https://docs.nzfoa.org.nz/live/nz-forest-road-engineering-manual/8-river-crossings/8.1-fish-passage/
https://www.merriam-webster.com/dictionary/maintain
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could result if an occupier failed to upgrade the ford/culvert to allow fish 
passage. 

24. The culverts at issue on this application were constructed prior to 1983 in 
a way that does not allow the free passage of fish. Because they were built 
before 1983, they were not subject to the prohibition in reg 42(1)4 on 
building them in such a way that fish passage would be impeded. 

25. There is no obligation under reg 42(2) to “maintain” the free passage of 
fish as there is nothing to maintain in that respect. The lack of fish passage 
is not due to a lack of maintenance of the culvert.  

26. The Applicant's proposed culvert upgrade and improvements therefore 
meet the requirement for additionality. The Applicant's position is that the 
Panel is entitled to consider the benefits to fish passage as part of the 
offsetting and compensation package. 

27. There is a similar issue about whether fish passage improvements provide 
additionality before the expert panel who is determining the Auckland 
Prison Capacity Increase fast track application. The applicant in that case 
(Department of Corrections) takes a similar view to Winstone Aggregates 
on this issue.5 We understand that a draft decision on that application is 
due to be issued in early October 2026.  

 
Update on applicants' consultation with Waikato - Tainui and Te 
Akatai on cultural conditions.  
 

28. In the Applicant’s response to comments, counsel’s legal memorandum 
noted that the Applicant intended to consult with Waikato- Tainui and Te 
Akatai in respect of its proposed draft Katikati Forum and Cultural 
Management Plan and related management plan conditions. The 
Applicant circulated its draft conditions to those parties and requested 
feedback. Winstone has received feedback from Te Akatai (which it is 
currently considering); a copy is attached to this memorandum.  

 
 

 
________________________________________ 
P TANCOCK/D BALLINGER 
Counsel for the Applicant 
 
 
Dated 11 September 2026 

 
4 To the extent that it is relevant, there is a presumption against retrospectivity; 
secondary legislation (including regulations) can only have retrospective effect where it 
is clearly and unequivocally provided for, which is not the case. 
 
5 Sixth Memorandum on behalf of the Department of Corrections in support of the 
section 55 response to written comments and the section 51 reports Date: 4 August 
2026 at paragraphs 39–42, available here.  

https://www.fasttrack.govt.nz/__data/assets/pdf_file/0010/32113/20260804-Applicants-sixth-memorandum-section-55-report.pdf


Caroline Cheetham

Subject:

Attachments:

FW: RE: Hunua Quarry Development [FTAA-2603 -1185] amended draft conditions

provided in response to section 53 comments for the Katiaki Forum and Cultural

Management Plan Conditions
Te Akitai feedback on draft conditions 33 and 34.docx

From: Tania Richmond <tania@Richmondptanning.co.nz>
Date: Friday, 4 Septembet 2026 at 9:53 AM

To: Cam Russet[ (Winstone Aggregates) <Cam.Russelt@winstoneaggregates.co.nz>

Gc: Phit.Heffernan@winstoneaggregates.co.nz <Phit.Heffernan@winstoneaggregates.co.nz>;
phernne.tancock@l,egal,chambers.co.nz <phernne.tancock@legatchambers.co.nz>; Nick Potl.ard

<Nick.Pol,l,ard@boffamisket[.co.nz>; tawst@teakitai.com <tawst@teakitai.com>; Jeff Lee

<teteconsulta ncy@gmait.com>
Subject: RE: Hunua Quarry Devel,opment [FTAA-2603 -1 185] amended draft conditions provided in

response to section 53 comments for the Katiaki Forum and CutturaI Management Ptan Conditions

Kia ora Cam

I was asked uy te Akitai waiohua to review, on their behatf, the draft conditions proposed to the Fast-track
Expert Consenting Pane[ (the Panet) for the Hunua Quarry development.

1 . The amendment to ctarify Condition 16 is supported.
2. Te AkitaiWaiohua continues to support retaining Conditions 14to 19 retatingto the Kaitiaki Forum.

3. Proposed Conditions 33 and 34 are supported in principte, subject to amendment.

4. The recommended amendments to Conditions 33 and 34 are set out in the attached document using

track changes.

5. Comment boxes have been used to exptain the reasons for the amendments. lf you woutd prefer these

to be removed before the document is entered into the record, ptease advise and I can provide the

explanations in an emaiI instead.

Happyto discuss.

Nga Mihi
Tania Richmond

rrl RICHMOND pr-lr.rrurNc LrD
Telephone 09 521 4639 Mobile 027 681 7799 tania@richmondolanninq.co.nz
PO Box 25734, St Heliers, Auckland 1740
13 Godfrey Place, Kohimarama, Auckland 1071

Forwarded message
From: Gam Russett (Winstone Aggregates) <Cam.Russett@winstoneaggregates.co.nz>

Date: Thu, 3 Sep 2026 at 2:1 6 PM

Subject: RE: Hunua Quarry Devetopment [FTAA-2603 -1 185] amended draft conditions provided in

response to section 53 comments for the Katiaki Forum and Cutturat Management P[an Conditions
To: teteconsuttancy <teteconsultancy@gmait.com>, tawst@teakitai.com <tawst@teakitai.com>

Cc: Phitip Heffernan (Winstone Aggregates) <Phit.Heffernan@winstoneaggregates.co.nz>, Phernne

Tancock <phernne.tancock@tegatchambers.co.nz>, Nick Pol,l,ard <Nick.Pottard@boffamiskett.co.nz>



TEnd koe Jeff,

We write on behatf of Winstone Aggregates (the Appticant) and seek to update you in respect of
amendments made to the draft conditions proposed to Fast-track Expert Consenting Panet (the
Panet)forthe Hunua Quarrydevetopmentfottowingthe receiptof comments provided byyoursetves,
under section 53 FTAA in response to the Panel's invitation.

For reference we inctude betow the conditions that retate to the Kaitiaki Forum and a new Cul,tural,
vatues and Cuttura[ Management P[an, the futt set of draft conditions are atso attached that have
been provided to the Panel on 2 September 2026. ShouLd you have any feedback on these conditions,
to meet the Panet's reporting deadtines we'd receive a response on cl.ose of business 4 September
2026. Shoutd more time be required ptease let us know how tong is needed so that we can update the
Pane[.

The amended conditions are as fottows (additions are shown underl,ined and detetions are shown
sffiehtough):

KaitiakiForum

14. The Consent Holder must invite hap} with mana whenua to facititate and operate an Kaitiaki
Forum with respect to the Project.

15. The purpose of the Kaitiaki Forum is to:

1 . facilitate feedback to the consent Holder on detailed design plans;
2. facilitate feedback to the Consent Holder on the maintenance requirements assoclated

with completed infrastructure authorised by fhls consent.
3. facilitate feedback to the Consent Holder to inform the preparation of any of the

Monitoringor Management plans required bythe conditions of this consent'
4. facilitate ongoing cultural and environmental engagement on any other matters relating

to the Project;
5. work collaboratively and constructively with the Consent Holder in relation to the

Project;
6. enable Kaitiaki Forum members to inform individual HapA organisations, entities and/or

constituents in relation to the Project; and
7. facilitate the appropriate tikanga and kawa (customary practices and protocots) being

applied throughout the design, construction, and operation of the Project.

1 6. The Consent Holder must hold at least one meeting with the Kaitiaki Forum prior to the
submissio n to the Council of any of the final plans or Management and Monitoring Plans required by
the conditions of thls consent The Consent Holder musf ensure that copies of the draft plans and
Management and Monitoring Plans are made availabte at the meeting and must consider any
feedback provided by the Kaitiaki Forum prior to submitting the ptans and Management and
Monitoring PIans to the Council for certification.
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17. The Consent Holder must use its best endeavours to ensure that meetings with the Kaitiaki
Forum are held at a time agreed by mana whenua duringthe lifetime of the Proiect. The Consent
Holder and the Kaitiaki Forum must agree the frequency of meetings.

18. The Consent Holder must take minutes at each meeting and must provide those minutes to the
Kaitiaki Forum members within one week of each meeting being held (or other period as agreed

between the Conse nt Holder and the Kaitiaki Forum). The meeting minutes must include action
points referringto actions and resolutions for declslons arisingfrom the meeting(s). Once the meeting
notes are confirmed, the resolutions contained in those meeting notes must be considered to be

confi,rmed.

19. The Consent Holder must:

1 . remunerate the members of the Kaitiaki Forum for their involvement with the activities
set out in this consent at an hourly rate agreed between the parties.

2. provide sufficient administrative resources to facilitate their involvement in the

activities set out in this consenf.

(NEW) Gultural values and Cutturat Management Plan

33. In recognition of cultural values. the Consent Holder must:

1 . At least 6 months prior to the Commencement of Construction. invite Mana Whenua to
prepare a Cultural Management Plan in conjunction with the Consent Holder that will record
the preferred engagement and partnership protocols goingforward for Mana Whenua.

2. The purpose of the CMP is to record the preferred engagement and kaitiakitanga arrangements
between the Consent Holder and Mana Whenua and to provide a frameworkthrou€h which
culturalvalues can be recognised and provided for duringthe construction, operation,
rehabilitation and ecological restoration associated with the Proiect.

3. The CMP must, to the extent developed through engagementwith Mana Whenua. address:

(i) protocols and contact arrangements for ongoing engagement and
communication;

(ii) cultural monitoring procedures associated with vegetation clearance,
topsoit removal. initial ground disturbance and any other activities identified
through preparation of the CMP as warranting cultural monitoring;

(iii) procedures to be followed in relation to accidental discoveries;

(iv) opportunities for Mana Whenua to comment on relevant draft
Management P|ans prior to those plans being submitted for certification: and

(v) arrangements for providing relevant ecological, freshwater.
rehabilitation and offset monitoring information to the Mana Whenua:
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(vi) opportunities for the Mana Whenua to receive and use native vegetation
or other cultural materials arisingfrom vegetation clearance, where practicable
and subject to apolicable statutory requirements:

(vii) arrangements for providing relevant ecological, freshwater,
rehabilitation and offset monitoring information to Manua Whenua: and

(viii) processes for reviewing and updatingthe CMP duringthe duration of
the Project.

34

1. the requirements of Condition 33 have been addressed;
2. the CMP records the engagement undertaken with the Manua Whenua and, where applicable,

other iwi, hapA or Maori groups under Condition 33(c) includingthe matters raised and how
they have been addressed;

3. the CMP is consistent with the conditions of these consents and the approved Project; and
4. aPpropriate processes have been established for ongoing engagement, implementation,

review and updating of the CMP.

to 27 and 30 to 32. Any proposed material amendment affecting culturat engagement or
cultural values must be provided to the Participating lwifor comment before being submitted
for certification.

The insertion of condition 33 and the requirement for Cul,turat vatues and Cuttural, Management Pl.an
has atso necessitated the inctusion of change to Condition 24 which retates to certification process
of management ptans by Auckl,and Councit. The tabte referred to in Condition 24 has been amended
to include the Cuttural values and CutturaI Management Ptan (referred to as a 'Cutturat Management
Ptan' or 'CMP' and identifying that this is necessary 6 months prior to Commencement of
Construction.

Ptease feel free to contact me if there are any questions at this stage.

Nga mihi,
Cam

Cam Russell
Senior Projects and Environmental Advisor

E +0427 263szo4

tr /winstone-aoqreoates

E /vvinstoneAoqreqatesNZ

@ Winstoneaqoreoates.co.nz
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The inlomation contaired in this docurent is confidential to the addresse and is not n#ssaily the ie
lf you are not lhe intend€d recipient Wu must not peru@, uft disrcminate, dislibule or @py this emil e

lf you have re@ived this emt, pleae notily us by Etum email. The Company does not grennte the sa
lhis emil ot any aftachrents.

WINSTONE
AGGREGATES

'.rirl
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Htnatvatues-an+CultulaLl{arEgement Ptax

33.

a. Af least 6 months Bigr Lothe €iQommenesmentsleanstaclLan.Dvle Mana
Whenua to prepare a Cultual ManagementElanjnconiunetign with.thl Corsert
Holder
fu+for*tffi+ftft,a.

b. Ihe purpase oLthieFIP ts to
Provide a

fra mework through which cu Itu ra I values ean+care recognised and provided for
during the construction. operation, rehabilitation and ecological restoration

a s sociatcdwtthlhe,Prcject. It a lso re co rd s the plefercdeDgagemcDtand

kaitiat<itanga arrangemen PlanaWhetua. These

do not replace the Kaitiaki Forum required under Conditions 1 4 - 1 9. 
^

c. ThLeMP tuLstJolh e exte@gtEcd rvLthbyyaLa

Whenua, addressi

(i) the relationship between the CMP and other managementblan+

(ii) Mana llVhenua cutturalltarntMef- --

(iii) protocols and contact arrangements for ongoingengagement. -afrd

co/nmanioalio n,lnd uction$fu cttlutalnonltotin g;

(iui) tLeJole aDdlanetiaD ol kaitiaki anLcaltural monitors:

(v) tikanga alrd cuttulal moniLaring procElures associated with Kaitiak

nonitoringiDaluding vegetatioo cle a rilLae -Lo psoil re m oual-initial gro u n d

dislIlllb a n c e. st re a m re a li g pm e n t a n d an y o t h u elatlyltiesj d erTtJli odlhro u g h

preparation of the CMP asnvafiafrW requiring culturat monitoring;

6ul ptocedures to be JolLovted iD relation to acetdentaLdlscoleies;

wuii)

lvii) arrangemenElotgrovidingrelevant ecologhaL freshwater,rchabilitation

and offset monitoring information to the Mana Whenua:

(viii)

A4-opportunities tor ionor
other c u Ltu ralmateri a ls atishg f rom ue getalLon e le-ara noe, @
an d subjeet La appllcab@ sIalato Ly teq ai reJne nLs;

@rx)

( viii xi ) pro c esses iorrerle w i n g a Ld u p x at i n g t h e CA P dlrin g th e d aalloi o f t h e

Project.
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34. The Consent Holder must submit the CMP to the Council for ceftification at teast 20
working dats ptior to the ecommencement of Construction. Certification fiEst+e-.is
limited to confirming that:

a-.-

a. the CMP has been prepared by Mana Whenua or those whom they appoint on their
behslf in conjunction with the Consent Holderi

Ac.tne CPIPts conststent
Project; and

-,
engagement, implementation, review and updating of the CMp.

*.e.fne CnP mavAe ame
Conditions 23 to 27 and 30 to 32. Any proposed material amendment affecting
cultural engagament or cultural values must be prcvided to the participating twi for
comment before being submitted for certification.
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